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instructsimply jury disregardthe to the prosecutor’s statements, defense
counsel again reiterated his arequest for more substantial instruction. Id.
The court ignored defense requestcounsel’s and the juryinstructed to
disregard the prosecutor’s case,comments. atId. 258-59. In that we
concluded that it not necessarywas for defense counsel to object toagain
the court’s instruction because it apparentwas that it had “conclusively
decided to simply instruct the tojury disregard prosecutor’sthe last
remark.” atId. 259.

Defense incounsel case did engagethis not in the oftype colloquy with
the trial any objectioncourt such that further to the court’s instruction was
unnecessary. Here the trial court asked defense counsel what instruction

gavehe wanted and Boetti,then its own instruction. Unlike the court did
not first tell duringdefense counsel the bench conference what instruction

give,it would thereby a toaffording counsel chance object. Consequently,
the trial court nohad reason to believe that its instruction was deficient
and, therefore, not givenwas the toopportunity anycorrect error it may
have made.
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(Susan McGinnis, attorney,Philip McLaughlin, attorney generalT. P.
orally),on the and the State.brief for

defender, Concord,Rothstein, byDavid chief ofdeputy appellateM.
theorally,brief for defendant.and

Dalianis, facts, defendant,stipulatedJ. a bench trial on theFollowing
Szczerbiak, of of drug,Mark was convicted a controlled seepossession

2001).318-B:2,1 On(Supp. appeal, argues SuperiorRSA he that the Court
J.)(Fitzgerald, erroneously suppressdenied his motion to evidence

duringobtained an search and seizure. Weallegedly unconstitutional
affirm.

hearing. JulyThe facts adduced the Onfollowing suppressionwere at
15, 2000, himDanbury informing partythe Police Chief received a call of a

a on Later that evening, youngat residence Forbes Mountain Road.
the for thepeople stoppedin several vehicles and asked chief directions to

The of the last asked him if heoccupants goingresidence. such vehicle was
party.” upon young peopleto “break the Based number of he sawup the

heading the and wasquestion regardingtowards residence the whether he
going upto the the chief decided to drive to theparty,” party.“break

11:00approximately p.m.The chief arrived at the residence at As he
screaminghe heard and saw fourapproached, loud and individualsmusic
entrance,near asitting jeep driveway’s including youngon a the woman

cruiser,ofholding approacheda beer. After out the chief thegetting his
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the toldjeepindividuals on and them to sit on the and producelawn
then young custodyidentification. He took the woman into because she

was in of Theunderage possessionand alcohol. other individuals were of
age, thereafter,but were told to seated. Soonstay personanother
attending drivewaythe wandered down the withparty a beer. The chief
took him because incustody underage possessioninto as well he was and
of alcohol.

arrived,The called for back-up.chief then When the additional officers
the toldthey up driveway. Theywalked first the topartygoers move

ground. Theytowards the house and sit on the then eachasked individual
grounds,for searchDuringidentification. a of the the chief found a

backpack containing alcohol.
Hampshire Trooper FlynnNew State was one of the officers.Edward

who propertyentered the and asked individuals for identification. He
defendant,approached was and had knapsackthe who seated a hanging

over He hehis shoulder. asked the defendant “if would mind standing up.”
him,the so,He then asked defendant if he had on and ifany identification

heif could it. After he examined the andproduce identification confirmed
years old,that the was hetwenty-one requesteddefendant over

to the Thepermission placed knapsacksearch defendant. defendant his on
search,to himgroundthe next and submitted to a which didpat-down not

any Flynn pickedreveal contraband. thenTrooper up knapsackthe and
knapsack,searched it. He found inside the arresteddrugs and the

defendant.
“Our of the on asuperior suppressreview court’s order motion to is de

novo, toexcept any controlling superioras facts determined at the court
191, (2001)inlevel the first instance.” v. 147 N.H. 193Sawyer,State

omitted).(quotation
argues I,The the undertrooper rightsdefendant that violated his Part

Article 19 of the State and the FourthConstitution Amendment to the
I, 19;Federal art.pt.Constitution. See N.H. CONST. U.S. CONST. amend.

Constitution,IV. We his first theargumentsconsider under State using
analysisfederal to aid in our N.H. atonly. Sawyer,cases See 147 193.

protectiveBecause the State Constitution is at least as as the Federal
area,Constitution in this we need not conduct a separate analysis.federal

See id.
Constitution, allHampshire“Under the New searches arewarrantless

unreasonable,se to thetheyunless conform narrow confines of aper
Sterndale, 445,State N.H.judicially recognized exception.” v. 139 447

(1995). warrant,a burden is the State thatprove“Absent the on to the
pursuantsearch was to one of these Id. Oneexceptions.”valid such

exception exists where the defendant has consented to the search. See
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that consent wasargues his147 194. The defendantN.H. atSawyer,
Seeof an unlawful seizure.obtained as a result“tainted” because it was

(2001).746, 748-51Hight,v. 146N.H.State
wasthat thefirst on defendantappealThe State for the timeargues
Thisto him.not, fact, for consent searchtrooperin seized when the asked
and,the trial courtthe beforeis to what State assertedargument contrary

In itsSterndale, at 448.thus, it. See 139 N.H.we decline to consider
thatthemotion State assertedsuppress,to the defendant’s toobjection

stop.investigatoryto a validpursuantdetainedthe defendant was
assume, deciding,Therefore, for of this we withoutpurposes appeal,the
sought his consent.trooperseized when thethat the defendant was

the defendant was unlawful.first the detention ofWe examine whether
toinitially pursuantdetained himThe defendant that the trooperconcedes

however,contends, troopertheHe thatinvestigatory stop.a lawful
stop’s purpose.him was for thelonger necessarydetained than

theinvestigatory stop,“In order officer to anpolicefor a undertake
— on articulablesuspicion specific,officer must a reasonable basedhave

—from those that thetogetherfacts taken with rational inferences facts
been, is, be,to inperson engagedhas or is aboutparticular stopped

omitted). detention,activity.” a an(quotation “Duringcriminal Id. at 748
tomay questionsofficer ask the detainee a moderate number of determine

confirmingand to or theidentity try dispellinghis to obtain information
(1996)Roach, 64, 68suspicions.” (quotationofficer’s State v. 141 N.H.

omitted). however,The the tailored to itsscope stop, “carefullyof must be
— to theunderlying justification dispel particularconfirm or officer’s

omitted).Id. must last than issuspicion.” (quotation stop longerThe no
necessary to purpose.effectuate its Id.

purpose Trooper Flynn’sof initial detention of the defendantThe
underagesuspicionwas to confirm or his that the defendant was andispel

drinker. As the testified at his wastrooper suppression hearing, planthe
andpeople’s they they“to check ID to see how old were whether were

or not Once the identificationunderage underage.” produceddefendant his
he thetrooper twenty-one years age,and the confirmed that over ofwas

thepurpose of fulfilled.stop was
further, trooperIn order to the defendant the to articulatedetain had

an additional the that wasstop. argues trooperreason for The State the
in hejustified detaining “legitimatethe defendant further because had a

concern there in the or on thesafety might weapon bagthat be a
hejustified making investigatory stop,defendant.” “Once an officer is in an

may also conduct a frisk if the officer theprotective justifiably believes
Roach,presentlyindividual is armed and 141 at 67dangerous.” N.H.
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omitted).(quotation The sole ofpurpose protectivea frisk “is not to
discover crime,evidence of but to allow the officer to pursue his
investigation omitted).without fear of violence.” Id. (quotation

Assuming, without deciding, that the pat-down frisk of the
justifieddefendant was rationale,under this the trooper’s subsequent

search of the knapsack was not. The trooper did not merely “pat-down”
the knapsack, but searched its contents thoroughly. “This was no mere
frisk, but a full-blown Coons, (1993).search.” State v. 365,137 N.H. 367
Because the trooper did not confine his search of the knapsack “strictly to
what was minimally tonecessary discover the presence of a weapon,” his
search of the knapsack permissiblewas not a extension of the initial
investigatory Id. atstop. 368.

State,On appeal, the for time,the first argues that the trooper
suspected that the defendant had alcohol either on personhis or in his
knapsack that might given (2002).be to 179:5,minors. See RSA I Before

court, however,the trial the State did not offer justificationthis for
detaining the defendant. “Consequently, the defendant and the trial court
never had the opportunity to consider that legal issue or the development
of facts that might mightor not have supported argument.that Without
such consideration, we will not address the issue on appeal.” State v.
Santana, (1991).798,133 N.H. 809 Accordingly, we conclude that the
trooper was not justified in detaining the defendant any longer than was
necessary to review his identification and determine age.his See Hight,
146N.H. at 749.

We next effect,examine if any, that thethe defendant’s unlawful
detention had on his subsequent consent to search his knapsack. See Toid.

this,determine we ask whether the State has purged the taint of the
(1)unlawful detention by considering: the temporal proximity between the

unlawful detention and search; (2)the consent to the presence of
circumstances; (3)intervening and the purpose and flagrancy of the official

misconduct. Id. at 750.
As in Hight, there is complete temporal proximity between the unlawful

detention and the defendant’s consent since the defendant gave his consent
while unlawfully addition,detained. See id. In as in Hight, there were no
intervening circumstances, such as the trooper theinforming defendant
that he had the toright consent,refuse to which purgewould the taint of
the unlawful detention. See id. Because of the proximity between the
unlawful consent,detention and the “there is a serious risk that the
defendant felt some compulsion to consent hebecause believed that he was
still under the authoritylawful of the at[trooper] the time the [trooper]
requested his consent.” Id.
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factsfactor, however, are not faced withwethe thirdrespect toWith
soughtthe officerHight,similar in Introubling Hight.to those we found

innocuousuponand basedpersondefendant’s carto search theconsent
out,” had attended a“hangfrom Boston tothat he had drivenfacts such as

751.in Id. atto Vermont.returning college“frat and wasparty,”
of theMoreover, retaining possessionwhilesoughtthe officer consent

toonlyextendedsuspicionsand hisregistrationanddefendant’s license
Id.defendant, passengers.to his two Caucasiannotthe African-American
thecase, as to whethercontrast, questionit is a closein thisBy

every“Nothis consent.trooper soughtthedefendant was “seized” when
subject toan individual is a seizurea officer andpoliceencounter between

(2000).Brunelle, 656,145 N.H. 658State v.protection.”constitutional
officer, authority,force or show ofphysicalmeans ofbywhen the“Only

that amay we concludelibertythe of a citizenwayhas in some restrained
(1987)Cote, 358, (quotation129 N.H. 364State v.‘seizure’ has occurred.”

occurred, whether, “inomitted). we aska seizureTo determine whether
incident, reasonablethe asurroundingthe circumstancesview of all of

Id. at 365not free to leave.”have believed that he waswouldperson
omitted).(quotation

the issue ofnot, of this resolvepurposes appeal,need for theWe
consent.trooper soughtthe hisdefendant was “seized” whenwhether the

noted, this issue for our review.preservethe State failed toAs previously
Nonetheless, that whether theSantana, at 809. we observeSee 133 N.H.

a isas to constitute “seizure”libertythe defendant’strooper so restrained
(court occurredBrunette, 658 doubts seizure145 N.H. atdebatable. See

alreadyof individualregistrationlicense andtrooper requestedwhen
area).parkingvehicle into Statemovingwas disabledstopped who

circumstances, trooper’shold that thewe decline toUnder these
the torequire governmentOne of the reasons we“flagrant.”conduct was

policeis to deterpurgedof an seizure has beenprove any illegalthat taint
as toquestion749. it is a closeSee 146 N.H. at WhereHight,misconduct.

detained, theit would not furtherthe defendant was evenwhether
subsequentto that his consent was “tainted.”purposedeterrence hold

factors, the State hasThus, we conclude thatbalancing Hightthe three
the unlawful detentionthe taint of the unlawful detention and thatpurged

will, however,Wevitiate the defendant’s consent to search.did not
officers when consentexamine the conduct of law enforcementcontinue to

searches in circumstances.soughtis for such
the defendant’s consent to search extendedWe next examine whether

removing hisargues byThe defendant thatknapsack.to the search of his
frisk, intended toto the hesubmittingfrom his shoulder beforeknapsack
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itplace outside the of thescope Thus,search to which he had agreed. he
asserts, it was unreasonable for the trooper to assume that his consent to

personsearch his extended to knapsack.his We disagree.
consent,To determine the scope of we employ objectivean test. See

Baroudi, (1993).62,State v. 137 N.H. 66 We ask whether “under the
search,circumstances thesurrounding it was objectively reasonable for

the conductingofficers the search to believe that the defendant had
consented to it.” Id.

It was objectively reasonable for the totrooper believe that the
defendant consented to a search of his knapsack. When the trooper

and therequested gave consent,defendant his knapsackthe hangingwas
Moreover,off the defendant’s shoulder. when the trooper actually

searched the knapsack, the defendant not only failed to protest, but also
informed the trooper that the knapsack contained both a gun and

circumstances,ammunition. Under these it was reasonable for the trooper
to believe that the defendant’s consent to search personhis extended to his

Seeknapsack. id.

Affirmed.

Duggan, JJ.,Nadeau and concurred.
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