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ofallegationsfactualmake sufficienttofailedBecause Johnson
unambiguousconsider theburden, onlyneedweoruseunreasonable

allowsclearlyThe deedLussier, N.H. at 758.133Seein the deed.language
Therefore, wefor all purposes.”all times and“atthe easementPRC to use

tosummary judgmentgrantingdid not err intrial courtthat theconclude
PRC.

Affirmed.

Dalianis, JJ., concurred.Nadeau and
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Cook, Little, Manson, P.L.L.C., (ArnoldRosenblatt & of Manchester
brief),Rosenblatt and Michael S. Owen on the for plaintiff.the

Devine, Branch, P.A., (PeterMillimet & of Manchester G. Beeson and
brief),David P. on theEby for the defendant.

Brock, defendant,C.J. Groff,The David M. Esq., appeals from a
injudgment favor of the plaintiff, Lawyers Title Insurance on itsCorp.,

claims for breach of contract and negligence. trial,Following a bench the
J.)Superior Court (Conboy, ruled that the defendant vicariouslywas liable

for a title search aby party.conducted third We reverse.
The undisputed 1991,relevant facts follow. In the parties entered into
agreementan which made the defendant plaintiff’sthe agent for the

ofpurpose issuing title insurance policies. Under the agreement, the
“[rjeceivedefendant was to and process applications for title insurance in a

timely, prudent, and ethical manner with due toregard recognized title
insurance andunderwriting practices in accordance with the ...
instructions of plaintiff].” None of[the the duties inspecified the
agreement delegablewere without the party’sother prior consent.written

The agreement theprohibited defendant from committing plaintiffthe
“to a risk which plaintiff][the has determined to be an extra-hazardous
risk or which knows to be upon disputed[the defendant] based a title”
without the plaintiff’s approval.written It also prohibited him from issuing

commitment,a policy or endorsement unless it was “based on orreports
certificates of bytitle made either attorneys at law approved by [the
plaintiff], ... or on orreports certificates of staff employees of [the
defendant], or reportson of others inapproved byadvance plaintiff][the
at [the Therequest.” agreement required these andreportsdefendant’s
certificates to “be supplemented by abstracts of title required bywhenever

plaintiff].”[the Whenever a orreport certificate was anuponbased
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ortitle, policyissue commitmentthe could not aof defendantabstract
corporationorperson,“the firmthe plaintiff approvedthereon unless

such abstract.”which prepared
for allliable to the “lossesplaintiffmade the defendantagreementThe

defendant],” his failure toincludingacts or omissions of [thefromresulting
byto riskscommitting plaintiffand in thediligence”“due careexercise
oragreementeither the terms of theor to withpolicies complyissuance of

plaintiffsthe instructions.
1998, agentwas andthe defendant the settlementIn November

ininvolving propertylender in real estate transactionfor a aattorney
as anto he retained a title abstractorLondonderry. closing,Prior

preparea title and ancontractor to conduct searchindependent
findThe failed to andnegligentlytitle abstractorreport.abstractor’s

on the The defendant thusmortgage property.a constructiondisclose
buyersthe lender and the withoutpoliciestitle insurance to bothissued

result,mortgage. closing, mortgagethe at the constructionexcepting As a
$128,000was and more thandischarged,not the defendant disbursed

directly to the seller.
later and to onmortgagee rightsThe asserted its threatened foreclose

$152,000the The to obtain anproperty. plaintiff mortgageethe overpaid
assignment obtainingof the and then it. After amortgage discharged

seller,partial from the the the defendant to recoverrecovery plaintiff sued
$72,340.81, plaintiffthe difference the thepaid mortgageebetween what

seller,and from pluswhat it received the fees and costs.attorney’s
negligenceThe asserted claimsplaintiff againstfour the defendant:

it;from duties the fromarising negligence arisingdefendant owed duties
lender,the the subrogated;defendant owed to the to which wasplaintiff

contract; fiduciary duty.breach of and breach of The trial court ruled in
plaintiffsthe favor on the contract and claims.negligencebreach of

claims,With to both found thatrespect negligence the court the
not theduty plaintiffdefendant did breach a of care owed either to or to

the defendantmortgagee. Specifically, the trial court found that the was
abstractor,not negligent independentin his decision to use an his selection

abstractor,of the or his review of the work.independent abstractor’s
however,vicariously liable,the forThe court found defendant the

abstractor,of the title ruled was annegligence whom the court
independent contractor. The defendant was liable for the abstractor’s

ruled,the court to annegligence, duty adequatebecause his titleperform
nondelegable agreementsearch was to the andpursuant agencyboth
dutybecause this was to his of the lender.representationessential

claim,respect rejectedWith to the breach of contract the court the
plaintiffs argument agreementthat the defendant breached the agency by
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using abstractor,an “unapproved” a thatruling has not been appealed.
ruled, however,The trial court that the defendant breached the agreement

by issuing an policyinsurance that did not except a prior recorded
and, therefore,mortgage, “was tocontrary recognized title underwriting

standards and prudent.”was not
We will affirm the trial court’s factual findings unless they are

unsupported by the evidence and will affirm the trial court’s legal rulings
theyunless are erroneous as a matter of law. Morgenstern v. Town Rye,of

(2002).558, 561147N.H.

I. Negligence Claims

anOrdinarily, employer is not liable for the of annegligence
independent contractor. See Valenti v. PropertiesNET 142Management,

Hampshire633, (1998); McNamara,N.H. 635 8 R. Practice,New
—InjuryPersonal 169,Tort and §Insurance Practice at 238

(1996). (1)There are three toexceptions generalthis rule: negligence of
the employer (2)in selecting, instructing contractor;or thesupervising

(3)employment for work that is inherently dangerous; and instances in
which the under aemployer nondelegable duty. McNamara,is See supra
§170, at 241-43.

-This case involves the third toexception generalthis rule the
forexception nondelegable duties. The trial court ruled that the

defendant’s duty to examine and clear title nondelegablewas ofbecause
agencythe agreement’s nondelegation andprovision dutybecause the was

essential to the representationdefendant’s of the disagree.lender. We
Under the agency agreement, the defendant had dutyno to examine and

Moreover,clear title. assuming arguendo that the defendant’s
of therepresentation title,lender included the duty to examine and clear

we hold that dutythis was not so essential to the representation as to
render it nondelegable. contraryA ruling might require attorneys to
guarantee the byresults obtained any specialistsnumber of hired as

contractors,independent even when the attorneys did not to assumeagree
this responsibility.

A. DutyContractual

“Because the interpretation of aproper ultimatelycontract is a question
court,of law for this we review the trial court’s ofinterpretation the

contract Trust,de novo.” OakRoyal Realty Trust v. Mordita Realty 146
578, (2001) omitted).N.H. 581 (quotations, brackets and citations “When

ainterpreting agreement,written we thegive language byused the
parties its meaning,reasonable theconsidering circumstances and the

incontext which the agreement negotiated,was and reading the document



337

omitted). however, theambiguity,“Absent(quotationas a whole.” Id.
meaning languageof theplainfrom thedeterminedintent will beparties’

omitted).(quotationin the Id.used contract.”
thatstatedpartiesbetween theagreementof theParagraph 10

itinterest, underduty arisingorright,Agreement anynor[the]“[n]either
ofwritten consentpriorhereto without thedelegable party... eitherbyis

the defendant’sthat becauseThe trial court reasonedthe other.”
search,” the defendant wastitleincluded “a carefulcontractual duties

delegating duty.thisprohibited from
the defendantcontemplated thatexplicitlyTo the the contractcontrary,

1(h) theagreement requiredof thedelegate this task. Paragraphwould
of staff“on or certificatesany policy reportsdefendant to insurancebase

indefendant], approvedof others advancereportsof or onemployees [the
1(h)request.” Paragraph furtherby plaintiff] at[the [the defendant’s

of based on a titlereportif the certificate title wasprovided that or
abstract, theissue a or commitment unlesspolicythe defendant could not

corporationfirm or which suchapproved person, preparedof “theplaintiff
abstract.”

with toIndeed, respectcontractual dutiesonlythe defendant’s
obtainingwhenexamining diligence”was to exercise “due care andtitle

no todutyor others. He had contractualreports prepared bycertificates
himself, completing reports,or that thoseexamine title to ensure

abstracts,title, carefully. partiestitle did so Had thecertificates of or
duties, atheyto these could have includedperformintended the defendant

in the to that effect.provision agreement

liabilityMoreover, limited the defendant’sagreement expresslythe
4 of theParagraphhis and omissions.damages byto caused own acts

fees, costs,“for all attorney’sthat he liable courtagreement provided was
of losses fromdamages, aggregate resultingand loss orexpenses, liability,

added.) 5 of theAgent.” (Emphasis Paragraphacts or [the]omissions of
agreement similarly stated:

liablePrincipalAs shall be for allPrincipal Agent,between and
losses, expenses and costs out of claimsdamages, arising

commitments,titleanycovered and based insuranceby upon
terms ofpolicies or endorsements issued under the this

losses, damages, expenses,Agreement, excepting only those
Agentand omissions the isbycosts caused actions or for which

in this Agreement responsible.made

partiesHad the intended defendant to be liable for the acts andthe
others, have stated.agreement easilyomissions of the could so
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B. EssentialDuty Legal Representationto

trialThe court- ruled that the a malpracticelender had valid claim
against the permitteddefendant and the to assert it toplaintiff pursuant
the title insurance policy’s subrogation clause. The court that theruled

was not in ofnegligentdefendant his selection the title orabstractor his
Nonetheless,review theof abstractor’s work. the found thecourt

defendant forvicariously liable the abstractor’s negligence because
and,title toexamining was “essential” his of lenderrepresentation the

therefore, nondelegablea task.
Hampshire recognizesNew law that certain duties are nondelegable.

instance,For employers have a to anondelegable duty maintain safe
International, 71, (1988).workplace, see Rounds v. Standex 131 76N.H.

Valenti, 636,Similarly, in 142 at the held possessorN.H. court that a of
premises nondelegable dutybusiness has a to maintain the ispremises and

thus liable for the of annegligence independent contractor hired to
perform dutythis on possessor’sthe behalf.

anylawyers nondelegableWhether owe duties to their clients is an
issue of thisimpression clearlyfirst for court. “There are no defined
criteria identifying nondelegable.”for duties that are Kleeman v.

(N.Y. 1993).712,614 715Rheingold, N.E.2d decision toUltimately, the
categorize dutya as rests Id.nondelegable upon policy considerations.

Only instance,a handful of have this issue.courts addressed For in
Kleeman, the New York of ruled ofAppeals dutyCourt that the an
attorney retained to commence an action to “exercise care in servicethe of
process” nondelegable.was Id. at 716. The court observed timelythat and

commencingaccurate service of is an of anprocess “integral part” action
and is “a critical of aparticularly component lawyer’s over-all

lawsuit,for aresponsibility commencing client’s since a ormistake
this the oroversight dayin area can client of his her Id.deprive court.”in

JerseyThe Court of New ruledSupreme attorney’shas that an
fiduciary responsibility for client trust is nondelegable.funds Matter of

(N.J.373, 1992). And,A.2dStransky, 612 376 courts in Louisiána have
attorney’sruled a signing duty, imposed bythat the Louisiana Code of

Procedure,Civil to thatsatisfy himself the is andpleading factually legally
Rodenbeck, 444,is Seeresponsible nondelegable. Cooks v. 711 So. 4492d

(La. 1998).Ct. App.
We to hold attorney may delegate independentdecline that an not to an

contractor the to title induty examine a real estate transaction. See Smith
(N.J.413, 415 1993)Boyd, Super.v. 639 A.2d (attorney who reliedproperly

on report bytitle prepared independent contractor not liable for
negligence).contractor’s
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for Newfound, practice“it common and acceptedAs the court istrial
to searchto contractorsattorneys independentcommissionHampshire

titleby independenttheseupon reports preparedand relytitles” to
issuing policies.and title insuranceopinionsin titlepreparingabstractors

requirenot a Jurisfound, abstracting does“[t]itlethe trial alsoAs court
law; theand notDoctor; requireof doespracticedoes not involve the

onopinionsrendering legalor the ofof professional judgmentexercise
inAnd, as the defendant observesinsurability title].”andmarketability [of

client-brief, title abstractors iswidespread independentuse ofhis the
legalconsumers ofdriven, sophisticatedto demand of“a theresponse

(such titlefor most cost-effectivecompanies)lenders and titleservices as
work.”

nondelegable, we wouldto examine title asclassify dutywe to theWere
respectwithonlychannel notliabilityand undue“open[] up an unrealistic

but, by analogoustoattorneys [title abstractors]ofrelationshipto the
in retainextension, relationships attorneyswhichmanyto otheralso

todischarge professional obligationstheirin the ofspecialists expertsand
(Bellacosa, J., concurring).Kleeman, 614 at 718N.E.2dclients.”

assertions, “escapedoes notattorneyanContrary plaintiffsto the
Theexamine title.an contractor toliability” by hiring independent

orhiring, supervisingsubject liability negligentlyto forattorney remains
orabstractor, report,thereviewing abstractor’sretaining negligentlythe

Seereport.the abstractor’srendering opinion uponan basednegligently
(1989)Council, Bruckner, (attorney131 N.H. 538Bay Inc. v.North

creating rightthat first refusallanguageto advise clientnegligently failed
title). Moreover, agreeto that theon the are freepartiesconstituted cloud
isduty nondelegable.to examine title

LawAgencyC. UnderLiability

to thatargueThe relies lawplaintiff upon general agency principles
titleindependentliable the of thenegligencethe defendant is for

the defendant’sthe mischaracterizes asplaintiffabstractor whom
Agency(Second) (1958)§Restatement of 406“subagent.” See

(“[u]nless theto the foragreed, agent responsible principalotherwise an is
to thesubagent principal’sof or other with referenceconduct a subservant

appointed byissubagent”). subagent personto the “A aaffairs entrusted
so, theperform byto to functions undertakenagent empoweredan do

theagreesfor conduct the withagentfor the but whoseagent principal,
In agency agreement,§to Id. 5. theprimarily responsible.”beprincipal

andonly for his own actsagreed responsiblethe defendant to be
Thus,omissions, titlethe and of others. thenot for acts omissions
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abstractor was not the “subagent,”defendant’s and section 406 of the
Agency(Second)Restatement of does not apply.

II. Breach ClaimContractof

2(a)The court ruled that the defendant breached paragraph of the
agency agreement by issuing a title insurance failed apolicy that to except

2(a)prior mortgage. provided:recorded Paragraph

Agent. (a)2. shall:AgentDuties of and processReceive
applications for title in a timely,insurance andprudent ethical

due toregard recognizedmanner with title insurance
practices rules,and in theunderwriting accordance with

bulletins,regulations, and plaintiff]manuals instructions of [the
and its subsidiaries.

provision, however,This required themerely givedefendant to “due
regard” to “recognized title insurance practices” andunderwriting to
process applications prudently, ethically timelyand “in a ... manner.”
There was no thatevidence the defendant failed “duegive regard”to to
“recognized underwritingtitle insurance practices,” or that he behaved
imprudently, unethically or in an untimely manner. Nor was there
evidence tothat he failed “exercise due care and indiligence” committing

4(a)the plaintiff risks,to insurance setas forth in paragraph of the
Moreover,agreement. while the agreement prohibited the defendant from
thecommitting plaintiff to insurance risks which he knew were based upon

disputed title, it was silent as to of reasonablyrisks which he was unaware.
short,In nothere was evidence thethat defendant breached the parties’

agreement.
In light ruling,of our we not parties’need address the arguments

theregarding agreementwhether theagency plaintiffentitled to
attorney’s fees.

Reversed.

Broderick, Nadeau, Duggan, JJ.,Dalianis and concurred.


