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officer to believeled theresponsedefendant’squestioning “unusual.” The
officer testifiedtheAlthougha or medical issue.might safetythat there be

female, defendant,not thethe drunkfocus of his concern wasthat the
of under thethe seizure the defendantjustifyfacts do notthese

facts would notobjectively, thesecaretaking exception. Judgedcommunity
to seize thethat it wasperson appropriatea reasonable to believecause

reasonThe officer have had toinvestigate mayto further.defendant
aid, he no reason to believedrunk needed but hadbelieve that the female

vehicle, it. Absentdefendant, anyof the neededthe the sole occupantthat
aid, the not injustifiedwasthat the defendant needed officerindication

caretaking See Ozhuwan v.community exception.under theseizing him
(Alaska 1990).State, 918, App.786P.2d 922 Ct.

the seizure wasappeal,for first time on thatargues,The State the
that theby suspicionit reasonablesupportedbecause wasconstitutional

Hight,v. 146vehicle offense. See Statedefendant had committed a motor
court, asserted,(2001). to the746, trial the State748 Before theN.H.

overpulledthis was forthat it was not “that mancontrary, arguing
committingto a crime.”committingof or about besuspicionreasonable

supported bythe wasthe State did not that seizureargueBecause below
had a motor vehiclethat the committedsuspicionreasonable defendant

See Stateoffense, argumentto on v.appeal.we decline address this
798, (1991).Santana, 133N.H. 808-09

and remanded.Reversed

JJ.,Duggan,Brock, C.J., and Dalianis and concurred.
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brief), defendants ILDforAtlanta, HarleyF. on the(GregoryGeorgia
Teleservices, Inc.Telecommunications, ILDInc. and

of thefrom the orderappealDalianis, interlocutoryThis is anJ.
defendants,J.) thebythe motiondenying(McHugh,CourtSuperior

Telecommunications,Teleservices, ILDInc., Inc. andWorldCom, ILD
anti-monopolyof thefor violationsInc., the claimsplaintiffs’to dismiss

(CPA),Act(1995), Protection356:2, thestatute, :3 and Consumersee RSA
transferred,(1995). havepartiesR. 8. TheSee SUP. Ct.RSA 358-A:2see

filedDoes the federalof law:following questiontheaccepted,and we have
CPA claims? Westatute andanti-monopolyplaintiffs’bar therate doctrine

the denialand reversein the affirmativequestiontransferredanswer the
by partiesthedo not address issues briefedto dismiss. Weof the motion

declined.specificallyweconcerning questions
dismiss, we assume themotion toruling on thisreview of theUpon

Hobin v. Coldwellappeal.of this Seepurposestrue forfollowing facts to be
(2000). the626, acceptalso627 We144N.H.Affiliates,Banker Residential

See Trovadointerlocutory transfer.the case in thepresentedstatement of
(1999).523,Deveau, 143N.H. 524v.

State Prisonfamily Hampshireand of NewThe are friendsplaintiffs
calls(NHSP) for interstate collect frompayreceive andinmates who
to NHSPinterstate servicesprovide payphoneThe defendantsinmates.

the State. These contractsinmates, exclusive contracts withpursuant to
calls, thecalls. To collectonly placeinmates to make collectrequire

services, anyand not use othermayuse theinmates must defendants’
ofservice, calling Regardless“1-800-Collect” or cards.collect-call such as

telephone providers,contracts with servicetheywhether have their own
inmates, thecollect calls from at defendants’plaintiffs acceptthe must

rates, contact with NHSPforego telephoneor inmates.
defendantsbetween the State and theoriginal agreementsThe

State in return for the exclusivepaidfor a “commission” to be theprovided
theat The contracts also stated thatrights telephoneto service NHSP.

under thechargednot exceed those the inmateschargedrates would
bywould conform to those set theprevious agreementsor current and

New Public Utilities Commission.Hampshire
1997, of the issued a memoprisonIn December the warden NHSP

would becharges, setting chargedforth the rates thatregarding telephone
subsequently charged plaintiffs,calls. The rates thefor interstate collect

however, forth in the December 1997memo.higherwere than those set
1999, the State and the defendants wereJulyIn the contracts between

articles,modified. to the amended contracts reducedAccording newspaper
the initial fee for inmate-initiated interstateper-minutethe rate and also
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“general understandingcollect calls. the that the rates had beenDespite
reduced,” the raised both the and initialper-minute chargedefendants

fee in 1999.July Augustaccess and
2000,In February plaintiffs broughtthe a four-count class action

(1)court, that thesuperior allegingthe defendants in defendants:against
into the a 1997negligently pricefailed to conform structure contract with

(2)and, liable,result,State as a the were underovercharged plaintiffs;the
superior,the doctrine of for their failure to informrespondeat employees’

rates; (3)the inmates and the of the correct violated Newplaintiffs
Hampshire’s by unreasonably restrainingstatute trade andanti-monopoly

(4)calls;establishing a over inmate-initiated collect and violatedmonopoly
by competition practices.the CPA in unfair trade In theirengaging and

writ, plaintiffsthe sought monetary damages only.
court,federalInitially, assertingthe defendants removed the case to

(FCA)the thecompletelythat Federal Communications Act preempted
claims, deprived jurisdiction.and thus the court of Seeplaintiffs’ superior

(1915).Maxwell, 94,Louis. & Nash. R.R. v. 237 U.S. 97 The federal court
disagreed superiorand remanded the case to court.

writ,The defendants then moved to dismiss the thatplaintiffs’ arguing
plaintiffs’the barred the doctrine.by superiorclaims were filed rate The

grantedcourt the motion to the andnegligencedefendants’ dismiss
claims,respondeat and denied the to dismiss thesuperior motion anti-trust

and CPA claims.
dismiss,In onreviewing an order a motion to “we ask whether the

allegations of a constructionplaintiffs’ reasonably susceptibleare that
Belmont, 546,Townpermit recovery.” Hackingwould v. 143 N.H. 549of

(1999) (brackets omitted). assume the thequotationand ‘We truth of
allegationswell of fact construe allplaintiffs’ pleaded and reasonable

(bracketsinferences from to the Id.favorably plaintiffs.”them most and
omitted). not, however, acceptneed statements in thequotation We

complaint legalthat are conclusions. Mt. v.merely SpringsSee Water Co.
Dist., 199, 201 (1985).Lakes Vill. N.H.Mt. 126

I. Filed Rate Doctrine

203(a)Section requiresof the FCA common carrier to file withevery
(FCC) (tariffs)the Federal Communications Commission “schedules”

classifications,“showing “showingall the andcharges” practices,and
203(a) (1994).§charges.” 47 U.S.C. Sectionregulations affecting such

203(c) ... greatermakes it unlawful for a carrier to a or“charge less[er]
communication, connectioncompensation any... for or service insuch for

... than in then in orcharges specifiedtherewith the the schedule effect”
communication,inanyto “extend to or suchany person privileges facilities



313

classifications, affectingpracticesorregulations,anyenforceemployor or
203(c)§U.S.C.47in such schedule.”except specifiedascharges,such

(1994).

carriers, thelaw, such ascommonThus, of federalas a matter
relatedor fromcharging providingfrom ratesdefendants, prohibitedare

Seetariff. Arkansasforth in the applicablethan as setservices other
(1981);571, TelephoneAmericanHall, 577Co. 453 U.S.Gas v.Louisiana

(1998)214,Inc., 524 U.S. 222Telephone,v.& Co. CentralTelegraph Office
the “filed rate doctrine.”(Central referred to asOffice).This is

arestate law claimsapplies,ratethe filed doctrineWhere
953,Thornburg, 476 U.S.Light Co. v.Power &See Nantahalapreempted.

(1992).449,Utilities, 453 This136 N.H.(1986); NorthernAppeal962 of
designedlaw to ensurea of administrativeof “is not ruletype preemption

butagencies,administrativedecisions of federalrespectthat... courts the
LightPower &Clause.” Nantahalaenforcing Supremacymatter of thea

from the doctrineCo., of also differstype preemption476 U.S. at 963. This
not ajurisdiction,rule of federal andwhich is a“complete preemption,”of

law claims. Seethe of the stateplaintiffs’defense to meritssubstantive
Worldcom, 115 F. 2dCorp. Supp.v.A.S.I. Worldimde Communications

2000).(D.N.H.201, 205 n. 6

regulated entity chargea toonlyfiled rate doctrine not “forbidsThe
appropriatefiled theproperlyrates for its services other than those with

Co., 453 atauthority,” Arkansas Louisiana Gas U.S.regulatoryfederal
577, “byto tariff ratepayingbut also a subscriber avoid theforbids

orignorance,defenses asinvoking estoppel,common-law claims and such
258,different U.S. 266agreement Cooper,to rate.” Reiter v. 507prior a

(1993). of the andThe filed tariff is “the exclusive source terms conditions
its theby provideswhich the common carrier to customers services

C.J.,(Rehnquist,atOffice,covered the tariff.” Central 524 U.S. 230by
by“The and as defined the tariff cannot beconcurring). rights liabilities

contract or of the common carrier.” Id. atenlargedvaried or either tortby
omitted). Thus, doctrine, maythe a common carrier(quotation227 under

and a notadjust upwards maynot its filed rate or downwards subscriber
See 222.anyseek to other than the filed rate. id. atenforce rate

arefiled rate is no excuse. See id. Customersof theIgnorance
Seeto the contents of the carrier's tariff.conclusively presumed know

1998).(2d46, if138 F.3d 64 Cir. a carrier“[E]venMarcus v. AT&T Corp.,
rate a customer relies on theits andintentionally misrepresents

itbe to the rate ifmisrepresentation, promisedthe carrier cannot held
524 at 222.published Office,the tariff.” Central U.S.conflicts with
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The filed undeniably mayrate doctrine “is strict and it obviously
hardship cases,work in itsome but embodies the policy which has been

omitted).adopted Congress.” Id.by (quotation The doctrine “is based both
courts,on historical toantipathy setting byrate deemed a task they are

inherently unsuited perform competently, forbiddingto and on a ofpolicy
price by publicdiscrimination utilities common v.and carriers.” Arsberry
Illinois, (7th558, 562 Cir.), denied, (2001).244 F.3d 122 S.cert. Ct. 661 The

prohibits determiningdoctrine courts from whether a chargedrate is
reasonable, from awarding damagesor theuponbased difference between
the actual tariff and hypotheticala lawful tariff. ItSee id. likewise ensures
that similarly paysituated customers the same for therates same services.

Office,See Central 524 U.S. at 223. The filed rate doctrine to theapplies
FCA, the act under the filedwhich defendants their rates with the FCC.

id.See at 222.

II. Anti-Trust Claim

The plaintiffs’ anti-trust claim that thealleges defendants entered
agreements service,into with the prisoner telephoneState for which have

produced “adverse withinanti-competitive effects the market for prisoner-­
initiated collect calls”telephone “unreasonablyand have restrained trade

aand established over commercemonopoly power involving the market for
prisoner-initiated conduct,collect calls.” As a oftelephone result this the
plaintiffs allege theythat have “paid unjustified, exorbitant and

chargesunreasonable for calls receivedtelephone prisonersfrom and have
preventedbeen from other ofchoosing options telephone service” for

receiving prisoner calls.
however,complaint,Absent from the anplaintiffs’ allegationis that the

thecharged plaintiffsrates were not the rates in applicablestated the
tariff. “[A]ny subscriber who the filed ratepays legallyhas nosuffered
cognizable injury because the rate is se v.per reasonable.” Weinberg

(N.J. 2002)281,801Sprint omitted);A.2d 289Corp., (quotation see
(2d17, 1994)Wegoland Ltd. v. NYNEX 27 F.3d 18 Cir.Corp., (“any filed

— —is,rate that one approved by governing regulatorythe isagency ...
judicialunassailable in proceedings brought by ratepayers”). Accordingly,

plaintiffsthe have allege legally cognizablefailed to a Seeinjury.
Weinberg, 801 A.2d 289.at

The filed rate precludes awarding plaintiffs monetarydoctrine the
damages for alleged injury.their anti-trust See id. at 287. filed rate“[T]he
doctrine money damagesbars from telecommunication carriers where the
damage fraud,claims are premised on state contract consumerprinciples,

plaintiffsor other bases on seekwhich to enforce a rate other than the
Id.; (filedMarcus,rate.”filed see 138 F.3d at 60-61 rate doctrine barred
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billingofpracticedefendant’schallengeddamages plaintiffclaim for where
increments).in whole minute

Rather, they assertrates.they challengingthat areplaintiffs denyThe
toconspiringbehavior ofanti-competitive“thethey challengingthat are

(the State of Newregulatormarketsupposeda thecreate contract where
it supposedlythe marketa sizeable fromprofitearnedHampshire)

562, theat plaintiffsin 244 F.3dplaintiffs Arsberry,Like theregulated.”
granted... havethe correctional authoritiesby“to the deals whichobject

for what theto in returnrights telephone companiesexclusivethe
Arsberry,Unlike inplaintiffsas thecharacterize kickbacks.”plaintiffs

however, relief, rather seekdo not seek butplaintiffs injunctivethe here
not barmayfiled rate doctrinemonetary damages only. See id. While the

it bar an anti-sought,relief is doesinjunctivean claim for whichanti-trust
sought. See D Co. v.damages Squarefor aremoneytrust claim which

(1986);Bur., 409, 422 n. 28 Weinberg,476 U.S. &Niagara Frontier Tariff
(W.D.287; 683, 690 Ky.F. 2dKentucky, Supp.801 A.2d at Daleure v. 119

2000).
that their anti-trust claimplaintiffs’ allegationsThe belie their assertion
plaintiffs allegethe is that theinjuryis not a rate claim. The anti-trustonly

paythem toalleged anti-competitive behavior has causeddefendants’
telephonefor callschargesand unreasonable“unjustified, exorbitant

41,Edwards, Baker,Jay Inc. v. 130 N.H. 47prisoners.”received from Cf.
(1987) (to alleging conspiracy, plaintiffon anti-trust actionprevail private

Daleure, 690,F. atprove Supp.must As the court in 119 2ddamages).
calls,to a “As ofresponse argument, recipientsobserved in similar inmate

only standing challenge price they payPlaintiffs have to the that for those
Moreover, couldsuppliercalls. the commissioned exclusive contracts not

ortheybe unless caused excessive rates otherwiseanti-competitive
restricted competition.”

plaintiffs’the filed rate doctrine bars the anti-trustholdingIn that
claim, nearlywe that have dismissed identical anti-trustjoin other courts

prisons.challenges longto exclusive distance service contracts for See
(filedat 561-62 rate doctrine barred anti-trust claimArsberry, 244 F.3d

challenginginmates and their families and friendsbrought by
prisons jails telephone companiesbetween State and andarrangements

service); Daleure, F. 2d atproviding telephone Supp.exclusive inmate 119
(filed the Sherman Act anddamages690 rate doctrine bars claims under

county jailby recipientsSection 1983 of collect calls from inmatesbrought
against companies); Miranda v.jails telephoneand exclusive-contract

(E.D. 2001) (dismissingF. Sherman ActMichigan, Supp.168 2d 685 Mich.
calls from statebrought byand state claims of collectrecipientsanti-trust

prison against telephone companies).inmates andState
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III. CPA Claim

The plaintiffs’ allegesCPA claim that the defendants -willfully
“unfair,inengaged deceptiveand and billingunlawful rates Inpractices.”

(1)particular, the claim that theplaintiffs defendants: deviated thefrom
(2)State;rate set forth in their contracts thewith failed to thenotify

plaintiffs that the new withagreements the State increased the rates
(3)charged; charged the forplaintiffs times when it forimpossiblewas

(4)inmates;to by prisoncalls have been made permittedand three months
of phone charges for to accruecustomers before andbilling customers
revealing the charged. alleged conduct,actual rates For this the plaintiffs
seek treble damages attorney’sand fees.

claim,This the plaintiffs’ claim,like anti-trust is bybarred the filed rate
doctrine it tobecause seeks enforce rates and services bycovered the
applicable bottom,tariff. See 524 atOffice,Central U.S. 223-24. At the
plaintiffs assert that the defendants deceived them about the forrates
collect calls and billed them inappropriately for these calls. filed“[T]he
rate doctrine state-law only pertainbars claims not that thedirectly to

services,ofprice telecommunications but also state-law claims that
nonpriceconcern various aspects servicing,such as andprovisioning

billing options.” WorldCom,ICOM v.Holding, Inc.,Inc. MCI F.3d238
(2d219, 2001) omitted);222 Cir. (quotation see A.S.I. Worldwide

(filedCorp.,Communications 115 F. 2d atSupp. 213 rate doctrine barred
CPA claim alleging that defendant and erroneouslydouble-billed also

plaintiff customers).billed phantomfor services toprovided
plaintiffs’The that challengesassertion their claim allegedly deceptive

rates,conduct related to themselves,and not the rates unpersuasive.is
Because customers are conclusively rate,topresumed know the tariffed

may relyreasonable customer not on any by“[a] [astatements carrier]
Marcus,that contradict itsthe terms of filed tariff.” Any138 F.3d at 64.

uponreliance the defendants’ alleged misrepresentations theirregarding
is arates unreasonable as matter of law. See DataTransportation

(D. 1996).Interchange 86, 89v.AT&T 920 F.Corp., Supp. Md.
plaintiffs’The reliance upon regardingnumerous thecases whether

FCA See,statecompletely preempts unavailing.law claims is e.g., Crump
WorldCom, Inc., (W.D. 2001).v. 128 Supp.F. 2d 549 Tenn. As discussed

above, this interlocutory not concern theappeal does doctrine of complete
preemption, rather of ordinarybut the defense arepreemption. These
different doctrines.

The plaintiffs also assert that their claims are thepermitted by
(1994).§clause of the Seesavings savingsFCA. 47 U.S.C. 414 theWhile
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tariff, see A.S.I.the applicablethat lie outsideclaimsmay preserveclause
213, notat it doesSupp.115 2dF.Corp.,CommunicationsWorldwide

U.S.524Office,See Centraltariff.by applicablethegovernedsave claims
areissue, billing practices,to rates andat relatedThe claims227-28.at

savingsthebyare not savedtariff and thustheby applicablegoverned
clause.

and remanded.Reversed

JJ.,Duggan, concurred.J., andBrock, NadeauC. and
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