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tothere is no basisthatJudge Murphyconcurrence withreiterate our
or perjuredfalsepresentedknowinglyprosecutiontheconclude that

testimony in this case.
inargumentprocessdueno for the defendant’ssum, find basisIn we

due processof the defendant’sno violationwe findthe cited andcases
hearingevidentiaryto hold andecision notin court’seither the trialrights

newlythe basis of discoveredonmotion for new trialgrantingin not theor
evidence.

Affirmed.

in the finalBroderick, partdid not takeJ., argumentfor oral butsat
HORTON, J., retired, assignedC.J., concurred; speciallyvote; BROCK,

490:3,RSA concurred.under
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Philip McLaughlin, attorneyT. general Fuller,D.(,Stephen assistant
attorney on thegeneral, orally),brief and for the State.

defender,Richard E. Samdperil, Concord,assistant appellate byof
brief and fororally, the defendant.

Brock, defendant, Newman,C. J. The Steven was juryconvicted after a
J.)(O’Neill,trial in CourtSuperior aggravatedof felonious sexual assault

against younger (1996).a victim 682-A:2,than thirteen. See RSA I He
(1)appeals, that the trialarguing court erred when it: heruled that could

not cross-examine the victim her knowledgeabout of a recentfriend’s
(2)allegations;sexual assault and laboratoryallowed a technician to

expert opinionrender an about the potential sources of red blood cells
in a vaginalfound smear. We affirm.

The jury could have found the facts. Onfollowing eveningthe of April
16, 1999, the eight-year-old victim was at home with theher mother and
defendant, stepfather.her

during night,Sometime the the victim awoke to find the defendant
“starring] to her. The victim testified that thebother[]” defendant twice
put fingerhis “down pee pee,” put[her] and later his infinger her
“bottom.”

In the morning, KP,the victim went next todoor the home of her friend
KP, turn,where she told happened.KP what had in told her mother and

aunt,her and mother theKP’s called police.
afternoon,That an investigating officer took the victim and the victim’s

mother to emergency Wolfeboro,the room at Huggins Hospital in where
the victim was examined Dr.by Scott Horton. The examination included
the use of a kit.”“rape

The laboratory analyst,State’s forensic Susan Withey, examined the
kit” and“rape found an occasional red blood cell on vaginalthe smear. Ms.

Withey ontestified direct examination that there are two reasons red
blood cells a person menstruating,would be found on smear: “either the is
or there’s been sort ofsome trauma.”

The defendant was of aggravatedconvicted felonious sexual forassault
penetrating vagina first,the victim’s with his Onfinger. appeal, argues,he
that the trial court erred it barred from cross-examiningwhen him the
victim about KP’s recent claim that had sexually byshe been assaulted her

Webabysitter. disagree.
The defendant’s contention at trial was that the victim had fabricated

the bysexual assault in order toallegations protect havingher mother him
separated family.from the In an effort to that theprove victim knew that
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home, thein his removal from thecould resultof sexual assaultallegations
theto trial to cross-examinelimine priorfiled a motion indefendant

assault. The defendantofallegations sexualabout KP’s recentvictim
KP,toallegedof his assaultthat, victim’s disclosureprior to theasserted
hersexually byassaultedthat she had beenhad told the victimKP

havingprevented fromwas thereafterbabysitterand thebabysitter that
cross-examination, tosoughttheThus, on defendantwith KP.any contact

(1) of sexualKP madefollowing: allegationsthatat trial about theinquire
ofallegationsthe victim’s sexualbabysitter prior toagainstassault her

(2)defendant; to KPprotectthat action had been takentheagainstassault
(3) KP friendsassailant; that victim and were closeallegedher thefrom

(4) that the victim’s accusationstogether;time andfrequently spentwho
girlsmade KP after the twothroughwereagainst the defendant

rejectedthe court the defendant’shearing,a trialFollowingconversed.
evidentiary arguments,and but stated:constitutional

determination, thethe the Court concludes thatDespite above
KP,complainantat trial the andinquireDefendant of bothmay

recommendations,anythey testify, suggestions,aboutshould
wherebythe two a course of actionor between as todiscussions

be an com-allegationsfalse of sexual assault would essential
of to the removed from theponent plana have defendant

investigationto the the au-complainant’s prior byhome formal
properbe pursuantthorities in matter. Such wouldinquirythis

404(b) However,Rules and 401. for the reasons discussedto
above, not either the ormay question complainantthe Defendant

specific involving allegedKP about details KP’s sexual assault.

was deniedOn the contends that he his constitutionalappeal, defendant
against throughto witness him cross-­right principalconfront the

or her and to revealdesigned impeach credibilityexamination to discredit
may accusinghave in him of assault.any ulterior motives she had sexual

I, 15; U.S. VI.See N.H. CONST. art. Const. amend. We first addresspt.
Constitution, federalargument citingthe defendant’s under our State
Ball, 226,to v. 124 231-33authority only analysis.our See State N.H.aid

(1983). no greaterBecause the federal Confrontation Clause affords
Clause, athan the State Confrontation we need not undertakeprotection

(1999).Dixon, 273, 278federal See State v. 144 N.H.separate analysis.

through“The to cross-­opportunity impeach credibilitya witness’s
I, therights guaranteed by partexamination is an of article 15 ofincident

Roberts, 731, (1993).Although744 aState Constitution.” State v. 136 N.H.
cross-examination,to of ittrial court has broad discretion fix the limits
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“may denynot a defendant the to acompletely right cross-examine
62,a Dugas,witness on matter of State v. 147 72proper inquiry.” N.H.

(2001) omitted).and citation “Once(quotations a defendant has been
however,permitted inquiry,a level of thethreshold constitutional

satisfied,standard is and the of isjudge’s limiting cross-examination
againstmeasured an exercise of standard.”[unsustainable discretion]

(citationSmart, 639, omitted), denied,State v. 136 510N.H. 667-68 cert.
(2001)(1993); Lambert, 295,147U.S. 917 v. N.H. 296 (explainingStatecf.

standard). Thus,ofunsustainable exercise discretion the recordwhen
allowed,that a level of wasinquiryreveals threshold we will theuphold

limitingtrial court’s decision the of further unlessscope cross-examination
the defendant demonstrates that the court’s wasruling clearly untenable

Smart, 668;or prejudiceunreasonable to the of his case. See 136 atN.H.
Lambert, 147N.H. at 296.

constitutionallyThe defendant that heargues inquirewas entitled to
(1)whether the victim KP had allegationsknew that: made sexual assault

someone; (2) KPagainst protect allegedand action was taken to from the
The defendant that suchperpetrator. argues evidence is relevant to

the storywhether victim had fabricated the a havejurybecause could
inferred from the that the victim that an ofallegationevidence knew

in beingsexual assault could result the defendant removed from home.the

we agree complainant makingWhile that whether the knew that a
sexual could theallegation beingassault result in defendant fromremoved

defense,the was thehome relevant to defendant’s fabrication we conclude
that the trial court’s order did not the from atmakingbar defendant least
a trialinquiry knowledgethreshold at into the victim’s about the

of an ofconsequences making allegation sexual assault. The trial court’s
order did not the frompreclude cross-examiningdefendant the victim
about she at the she allegations theywhether knew time made the that

in Furthermore,could the beingresult defendant removed from the home.
the order noted that the defendant thespecifically could cross-examine
victim “a to have the fromplanabout defendant removed the [victim]’s

Thus, not, asserts,home.” the did fromorder as the defendant bar him
toattempting establish that the knew that sexualallegationvictim an of

Therefore,expulsionassault could result in his from the home. the order
did impermissibly impeachnot limit the defendant’s toability effectively

I,the him in ofprincipal againstwitness at trial violation Part Article 15 of
Hampshirethe New Constitution.

trial,The defendant make inquiries despitedid not these threshold at
the fact that the did doingtrial court’s order not bar him from so.
Therefore, we do decide anot whether limitation on further cross-
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to the prejudiceor untenableunreasonablehave beenwouldexamination
andquestions,thesecase, been askedhad the victimof the defendant’s

“no.”answered
when it allowedcourt erredthe trialargues thatnextThe defendant

tolaboratory, testifytothe State forensiccriminalist atWithey, aSusan
of eitherindicativecells wasof red bloodthe presencethatopinionher

thatgroundson theobjectedThe defendantor trauma.menstruation
ofor coursetrainingidentifiableanynot the result ofwasWithey’s opinion

court ruledarea. The trialin thisexpertiseresult ofnot thestudy, and was
render anWithey toshowing to allowa sufficienthad madethat the State

cells.of the red bloodto the sourceasexpert opinion
thewill assistknowledgescientific, technical, other specializedor“If

issue, aa fact inor to determineevidenceto understand theof facttrier
skill, ortraining,experience,knowledge,expert byas anqualifiedwitness

otherwise.”of an oropinionin the formeducation, theretomay testify
thedetermininginthe trial courtThe forquestionR. 702.N.H. Ev.

witness, studyby eitherthetestimony is “whetherexpertofadmissibility
testimonyor hermatter of hissubjecton theknowledgehasor experience,

or her viewsconcerning it that hisinpeople generalthat oftosuperiorso
NotesReporter’sR. Ev. 702of fact.” N.H.the triersassistprobablywill

omitted).(quotation
ofhad the burdenexpert,as anState, offering Witheypartyas theThe

(1990).713,Coleman, 715133 N.H.State v.qualifications.herestablishing
admissible,” 137Cressey,State v.“must be reliable to betestimonyExpert

particularwhether(1993), of402, and “the determination404-05N.H.
the soundrests withinand admissibletestimony is reliableexpert

(1999)401,Hammond, 406144 N.H.State v.of the trial court.”discretion
omitted). a trial court’supholdtherefore(brackets We willand quotation

ruling waswe find itsunlessadmitting expert opinionandecision
State v.the defendant’s case.the ofprejudiceor unreasonable tountenable

(1993).322, 331Paris, 137N.H.

ofcarried its burdencourt that the Statewith the trialagreeWe
allow her to rendersufficient towereWithey’s qualificationsthatproving

vaginalcells in the victim’ssource of the red bloodan as to theopinion
of as ayears experiencethat she had over twelveWithey testifiedsmear.

State PoliceHampshireof the Newserologyand in the sectioncriminalist
clothing, rapetoserologist analyzewaslaboratory. jobHer as aforensic

fibers,semen, urine,blood, hairofkits, other materials for evidenceand
criminalist, rapeone thousandanalyzedhad overAs a sheand the like.

cells,cells, red bloodidentifying skinexperienceextensivekits. She had
bacteria, was also a certifiedcells, and and shespermatozoawhite blood
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medical technician. She based her regardingconclusions the victim’s
sample upon her training in medical technology, her years of experience

smears,examining vaginal and articles she had read.
The defendant argues that Withey’s opinion was unreliable because her

training and experience provided insufficient foundation to it.support We
disagree. Withey’s testimony was based upon years of education and
experience in testingforensic in sexual assault cases. Her andtraining
education, therefore, herqualified conveyto to the jury that in her
experience, the occurrence of “occasional” red blood cells in a vaginal
smear was generally bycaused either menstruation or trauma. That
Withey specifichad no knowledge about the gynecological features of the
premenarcheal female does providenot a basis for excluding her

but,testimony, rather, goes weightto the that should be accorded her
opinion. Cort,See 606,State v. 145 (2000);N.H. 614 Eason,State v. 133

335, 343-44(1990);N.H. 203, 208(1983).State v. 124Berry, N.H.
“Objections to the ofbasis an expert’s opinion go to weightthe to be

accorded the opinion evidence, and not to its admissibility. The appropriate
method of testing the basis of an expert’s opinion is by cross-examination

Cort,of the expert.” Here,145 N.H. at 614. the record reflects thethat
to,defendant had an opportunity did, fact,and in attack the basis for

Withey’s opinion to demonstrate to the jury herwhy testimony should not
given id.;be any weight. See Santamaria,see also State v. 138,145 N.H.

(2000).145 The established,defendant upon cross-examination, that
Withey’s training did not any specificinclude courses in the gynecology of
premenarcheal girls, that she had not ortreated diagnosed any young
girls, and that she had not done or read of any studies specifically on the
sources of red blood incells premenarcheal girls. case,This is not a as the
defendant suggests, where a thorough cross-examination could not have
effectively exposed any unreliable elements or in theassumptions

testimony.witness’s Cressey, 137 N.H. at 410.Cf.
Any arguments the defendant raised in his notice of appeal but did not

brief are deemed waived. See State v. Mountjoy, 648, 652(1998).142 N.H.

Affirmed.

Nadeau, J., sat for argumentoral but did not take part in the final
vote; Dalianis, JJ.,Broderick and concurred.


