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Here, 1990,in July plaintiffsthe second writ of execution was
returned unsatisfied. The plaintiffs relief,motion for post-judgment filed
approximately years returned,nine after the second writ was farfell
outside the prescribed periodlimitations for of aseeking issuance
successive writ of execution. See RSA Currently,527:6. no andvalid
enforceable writ of execution exists nor amay successive writ be issued
under RSA Since527:6. no valid and enforceable writ of execution

exists,currently any execution lien the plaintiff acquired has terminated.
Accordingly, the trial court did not err in denying the forplaintiffs motion
post-judgment relief.

brieflyWe address the contention theplaintiffs that defendant’s
bankruptcy stayed thus,the execution and andlevy the execution lien

(1997)survives to date. provides:RSA 527:17 in“Whenever proceedings
ofthe an on orlevy personalexecution real areproperty stayed by
theinjunction lien then untilexisting shall continue the expiration thirtyof
thedays injunctionafter is dissolved.” Assuming without thedeciding that

defendant’s thebankruptcy stayed second writ of levyexecution and
proceedings 527:17,under plaintiffsRSA the execution expired thirtylien
days after the bankruptcy dischargedcourt the defendant’s debts in 1993.

Therefore,See RSA 527:17. plaintiffsthe assertion thethat defendant’s
bankruptcy preserved lifesomehow the of the execution is unavailing.lien

Affirmed.

brock, J.,C. Duggan, JJ.,and andDalianis concurred.
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Ransom, seniorgeneral (GeoffreyT. J.Philip McLaughlin, attorney
for the State.general, orally),on the brief andattorneyassistant

(StevenGordon, P.A., on briefConcord M. Gordon theShaheen & of
orally),and for the defendant.

Duggan, Enderson, eightyondefendant,The Ronald was convictedJ.
(1996). that thecontendingof RSA Hegambling. appeals,counts See 647:2

J.) (1) ruling gamblingunredacted(Barry,Trial Court erred in: that
(2)admissible; his motiondenyingrecords seized from his residence were

(3) his motion toseeking expert testimony;in limine to exclude denying
(4) a instruction ontestimony accomplice; giving jurystrike the of an

(5)accomplice liability; imposing disproportionateand an excessive and
Wepart sentencing.fine as of affirm.

ran afollowing gamblingThe the facts. The defendantsupportsrecord
he betsoperation operation, accepted eightyfrom his home. As of thepart
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bymade John fromAstarita November 1997 to March 1998. “bet”Each
was made a particularon and consistedday multiple wagers placed uponof
different sporting events. The amount Astarita won lost the dayor for was

sheet,”recorded on a sheet.”“daily This amount was also tallied on a “final
which tracked the from the previous day anybalance and amount orwon

-previouslost from the week of gambling. gambling dailyThe therecords
- code,and final sheets inkept symbolswere a which of andconsisted

notations, Johnsuch “JA” for onlyas Astarita. These records not
Astarita,contained information theconcerning placed bybets includedbut

placed bybets other theyindividuals. Because contained ofevidence
activities,uncharged gambling arguedthe defendant that the records were

admissible,inadmissible. In the event that the trial court found them the
requesteddefendant that the State to portionsbe ordered redact those of

the referencingrecords the uncharged activities. The trial court found the
records admissible and denied the torequestdefendant’s redact them.

trial,Before soughtthe defendant to exclude the testimony of Alan
Phillips, activities,a Federal Investigations expert gamblingBureau of on
arguing that the case not expertdid warrant Thetestimony. State
countered that Phillips’ testimony necessarywas to the ofdecipher code

gamblingthe and explainrecords how the gambling operationdefendant’s
worked. The defendant’s motion to exclude Phillips’ testimony was denied.

the gamblingBecause records showed that various and complicated
bets were accepted, including straight bets,and parlay Phillipsside
concluded that the operation highly sophisticated.wasgambling Phillips
also ininterpreted the code used the records and explained how Astarita

andplaced wagered.bets how much Regarding eighty byhe the madebets
March,Astarita between November and the gambling records revealed

wagered $83,600. Caulfield,that he a total of Mark the defendant’s
employee years,for the seven toprevious ten testified that he answered
phones tookand bets for the defendant. upon knowledgeBased his of the

defendant,andoperation experience working for the Caulfield testified
that the responsibledefendant forultimately acceptingwas the bets made
by Astarita.

evidence,After the close of arguedthe State that the indictments
sufficiently charged the defendant the principal, therebyas himallowing
to prepare a defense to principal accomplice liability.or The State thus
asked the totrial court instruct the onjury principalboth and accomplice
liability. Barton,trial agreed, 391,The court State 142 395citing v. N.H.
(1997), liabilityand instructed the on bothjury theories of over the

objection.defendant’s The returnedjury guilty verdicts on all eighty
sentence,counts. As $2,000of the the trial a forpart imposedcourt fine of

— $160,000each count in the Theaggregate. defendant moved for
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the fines weresentence, in thatarguing partof thereconsideration
The court denied thetrialto the offenses.and disproportionateexcessive

followed.appealand thismotion
intogambling recordstheargues admittingthatThe defendant first

404(b). 404(b)Ruleof EvidenceRuleHampshireviolated Newevidence
crimes, or is notwrongs, actsof otherpart, “[e]videncein thatprovides,

that thein to showof a orderpersonthe characterproveadmissible to
Alternatively, the defendantin therewith.”conformityactedperson

countersThe Statebeen redacted.the records should havecontends that
conductof course ofthe entirepartwere “a materialthat the records

crimes,” and do not fall withinallegedcommission of thesurrounding the
(1994);508,404(b). Martin, 138 517 UnitedN.H.State v.the ambit of Rule

1997) (Federal(10th Rule ofO’Brien, 1428, Cir.F.3d 1432v. 131States
inextricably404(b) recordsgamblingnot toapplydoesEvidence

charged).of crimewith evidenceintertwined

recordsgamblingof thewhether the admissionWe need not decide
erroneous, the errorif it was404(b), evenunder Rule “becausewas error
(1997).149, 157 harmlessThe142N.H.Hennessey,v.was harmless.” State

succinctly as follows:is statederror standard

error,an this court asksofdetermining gravityIn the
that thea reasonable doubtbeyondit can be saidwhether

The evaluationnot affect the verdict.didinadmissible evidence
achieved involveshas beenof whether this standard

at trial andpresentedalternative evidenceconsideration of the
itself. An errorof inadmissible evidenceof the character the

if alternativedoubt thebeyond a reasonablemay be harmless
nature,overwhelmingof anguiltof isevidence the defendant’s
merelyisif the inadmissible evidenceweightor andquantity,

strengthto the of theor in relationinconsequentialcumulative
guilt.ofState’s evidence

(citations(1994)145, 157-58 and quotationsVandebogart,v. 139 N.H.State
omitted). harmless error.provingbears the burden ofThe State

158.Hennessey, 142N.H. at
Here, guiltof the defendant’s wasthe alternative evidence

wiretapthat aCargillDavid testifiedoverwhelming. Investigating officer
asCargillhome. identified the callercalls to the defendant’sintercepted

placeandbettingto obtain oddsand testified that Astarita calledAstarita
oftapesheard the thesporting juryon events. Theprofessionalwagers

Caulfield, aaddition, gaveemployee,In the defendant’sintercepted calls.
These wereplaced by specificseach Astarita.descriptiondetailed of bet
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witness,corroborated by testimonythe of the State’s expert Phillips.
ofexplainedCaulfield the terms each Astarita placedbet and identified the

ultimatelydefendant responsibleas for accepting them.
alsoWe conclude that the unredacted records were merely cumulative

and in toinconsequential strengthrelation the of the evidence of guilt.
Caulfield testified the acceptedthat defendant bets Astaritabymade and
others, and that these bets were tracked in the gamblingdefendant’s

-words,records. In other partAstarita’s bets were of a whole alarger
ran,gambling “business” the defendant and for which kepthe records. The

State’s expert explained how such a operates, includingbusiness how bets
acceptedare and recorded betting slips.on In his theopinion, records

gamblingindicated that a sophisticated operated.business beingwas
Thus, the jury testimonyheard that the gamblingdefendant ran a

which,operation, by nature,its very includes bets fromaccepting more
Admitting records,than one individual. the unredacted which included

individuals,byevidence of madebets other was cumulative.merely
note, however,We that State at argumentthe conceded oral that the

records could have been redacted effectively efficiently.and ofRegardless
acts,whether the records constituted of redactingevidence other bad them

have amay simple satisfybeen and effective toway the defendant’s
concerns objections. Obviously,and regardingour observations redaction
do not alter the conclusion that the evidence inadmitted this case was
harmless.

nextWe address the defendant’s trialargument that the court erred in
denying seekinghis motion in limine to Phillips’ expert testimony.exclude

Hampshire 702,New Rule of governsEvidence which the ofadmissibility
expert testimony, provides:

scientific, technical,If or specializedother knowledge will
assist the trier of tofact understand the evidence or to

issue,determine a in a qualifiedfact witness an expert byas
knowledge, skill, education,experience, training, or may testify

of opinionthereto in the form an or otherwise.

Whether testimonyto admit “restsexpert within the sound discretion of
the 103, (1999).trial court.” v. Sargent,State 144 N.H. 104 aReversal of
trial court’s decision is “onlywarranted if the appealing party can
demonstrate that the ruling was untenable or unreasonable and that the

omitted).prejudiced (quotationerror the Id.party’s case.”

The heargues accepteddefendant that whether abets was
fact;straightforward therefore,and ofuncomplicated Phillips’issue expert

testimony beingshould have been excluded “not helpful [j]uryas to the on
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testimony jurythe inaideddisagree. Phillips’of We[Rulethe basis 702].”
functions. Hisgambling operationunderstanding complicatedhow a

gamblingcode in thein the usedhelpful interpretingwas alsotestimony
the defendantdetermining whetherrecords, thereby assisting jurythe in

thePhillips’ testimonyaccepted bets from Astarita. Because enhanced
that occurred betweengamblingfor truth about thejury’s search the

Laurent, 138defendant, See State v.St.the it admissible.Astarita and was
(1994).492, 495N.H.

forwhether, alleges, it was erroras the defendantWe do not decide
the of whether theultimate issuegive opinion regardingto hisPhillips

counts,”80 the defendantactually a bet “on all becauseaccepteddefendant
ofspecific objection portionand to thiscontemporaneousfailed to make a

(1999). Further,Bennett, 13, 17testimony. See State v. 144 N.H.Phillips’
to a thePhillips’ single question prejudicednot answersaywe could that

party104 must(appealingin this See 144 N.H. atSargent,defendant case.
case).demonstrate, conclude thatpart,in that error Weprejudiced party’s

testimonyto was neitherPhillips’the court’s decision admittrial
norunreasonable untenable.

the trialappeal,turn to the defendant’s third issue on whetherWe now
oftestimonyin his to strike the Markdenyingcourt erred motion

defendant, testimony “was notto the Caulfield’sAccordingCaulfield.
irrelevant.”on own and thereforerationally perception [was]based his

sufficiency thechallengesthe the of evidenceEssentially, defendant
knowledgethe that had of thesupporting finding personalCaulfield

responsiblethat defendant was forgambling operation acceptingand the
that evidence was introduced thatAstarita’s bets. The State counters the

to and thatemployed previous years,defendant Caulfield for the seven ten
for the and forresponsible answering phones acceptingCaulfield was bets

the As the concludes thatemployee,defendant. the defendant’s sole State
knowledge“no of the business and whether thegreater personalone had

accepted agree.the from We[bets]defendant [Astarita].”

602,New Rule of notHampshire mayUnder witness“[a]Evidence
supportto a matter unless is introduced sufficient to atestify evidence

the has of matter.” Thefinding personal knowledgethat witness the
theclearly personalrecord demonstrates that Caulfield had requisite

to to the betsknowledge testify acceptedas whether defendant from
responsiblethat the fortestimonyAstarita. Caulfield’s defendant was

a ofperceptionbets was on andaccepting self-knowledge [his]“based
environment,” Cyrand neither far-fetched nor irrational.” v. J.I.“[was]

(1994).Co., 193, 200Case 139N.H.
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The nextdefendant contends that the trial court’s jury instruction on
accomplice liability impermissibly amended the doesindictments. He not

toargue that the indictments failed him with fromcharge accepting bets
rather,a heprincipal; allegesAstarita as that the accomplice liability

instruction the itjury merelyallowed to convict him if found he aided or
assisted in a betaccepting instruction,another from John Astarita. heThis

indictments,argues, changed the of thescope which that “heread
accepted a made him Johnbybet... with Astarita.”

An “indictment alleges liabilitythat principal without reference to
liability sufficientlyaccomplice charges the defendant as accomplice.”an

Sinbandith, 579, (1999); Barton,State v. 143 584N.H. see 142 N.H. at 395.
Here, the defendant was as theindicted who betsprincipal accepted made
by Astarita; therefore, the chargedindictments also thesufficiently

Indeed,defendant an in thataccomplice.as he a bet fromstating accepted
Astarita, chargedthe indictments the defendant with theaccepting bets

assistinghimself or or in the of the This isaiding acceptance bets. not a
where, argues,case as the defendant the trial court’s instruction altered or

expanded scope Elliott,the of the 759,indictments. See State v. N.H.133
(1990).765 The trial court not err in instructing jurydid the on accomplice

liability.

argumentThe defendant’s byfinal is that the fines theimposed trial
court were excessive and disproportional to the offenses both theunder
State and Federal We previouslyConstitutions. have concluded that Part
I, Article 18 of the New providesConstitutionHampshire at least as much
protection against disproportionate punishment as Eighthdoes the

101,Amendment to the v. Dayutis,Federal Constitution. State 127 N.H.
(1985).106 I,now reach the same regardingWe conclusion Part Article 33

Constitution,of the HampshireNew providesas it at least as much
protection against Eighth Hence,excessive fines as does the Amendment.
we only analysis. Ball,need conduct a State constitutional v.See State 124

226, 231 (1983); Pliskaner, 486, 488 (1986).N.H. State v. 128 N.H.

The defendant theargues bythat fines the trial court wereimposed
to fordisproportionate gamblinghis convictions under RSA He647:2. also

totaling $160,000contends the fines beyondthat went well tocapacityhis
pay and were therefore excessive.
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withdiscretionary powersare vested with broadjudgesTrial
Hampshireviolate the Newsentencing.to Toregard

toConstitution, grossly disproportionatebea sentence must
occursentencing will alsothe Such an abuse of discretioncrime.

the relevant factorscourt to consider allif the trial fails
the exercise of its discretion.necessary to

(1988) and475, citationsStearns, (quotations,130 N.H. 493State v.
omitted). case, the traditionalIn this the trial court consideredbrackets

sentence. See Stateit the defendant’ssentencingof when determinedgoals
(1978). Furthermore, the trial courtWentworth, 832,N.H. 842v. 118

ofcircumstances, sophisticationtheconsidered the defendant’s financial
of activeoperationtime the waslong periodthe thegambling operation,

inalonewagered. wageredAstaritamoneyand the sums ofsubstantial
fourin the short of months.$80,000 spanof with the defendantexcess

finding imposedthe fines were soThe not a thatsupportrecord does
Stateexercise of discretion. Seeto constitute an unsustainableexcessive as

295,Lambert, 147 296Little, 433, (1983); State v.437 N.H.v. 123 N.H.
(2001). of theFurther, gravitythe“greatthere is no imbalance between

the grosslythe as to make sentence[fines]offense and the harshness of
either States or the Newand in violation of the Uniteddisproportionate

(1983)396, 402Sweeney,State v. 124 N.H.Hampshire Constitutions.”
omitted).(quotation

Affirmed.

Dalianis,Brock, JJ.,C.J., concurred.and Nadeau and
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