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Duggan, J. The J.respondent, Richard Telgener, appeals an order of
(McGuire, J.)the Superior Court theapproving recommendations of the

(LeonardMarital Green,Master S. inEsq.) his arguesdivorce action. He
that the trial court erred in tofailing consider tax consequences when

thedistributing parties’ marital Weassets. affirm.
The parties married in 1983. The petitioner, Johane R. Telgener, filed a

libel for indivorce 1998 on the thatground irreconcilable differences had
caused the breakdown of the Inmarriage. 1999,November the marital
master daysheard two of testimony concerning Duringmarital assets. the
final hearing, the respondent acknowledged that did objecthe not to the
petitioner being awarded the longmarital home so as he received his
equity in the home and was relieved liabilityfrom on the home’s
outstanding Inmortgage debt. theexplaining importance of the above
request, the respondent testified that after the divorce he towanted
purchase a house. He believed that he would be eligiblenot to obtain a
mortgage owed,because of the amount of debt he which primarily

liabilitystemmed from his for mortgagethe associated with the marital
home. respondentThe thatfurther stated in the theevent court awarded
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cash,house, toopposedin the asequityhisfunds to offsethim retirement
for a downassetsto his tax-deferredneed invadehe probablywould

earlywith anassociatedpenaltiestaxincur substantialand wouldpayment
consequences,the adverse taxoffrom those assets. Becausewithdrawal

assets, trialthedistributing the maritalthat inarguedrespondentthe
to him tofunds awardedthe retirementvalue ofshould reduce thecourt

earlywith withdrawal.consequencesfor tax associatedtheaccount
itshome anddecree, awarded the maritalthe trial courtIn the final

requestrespondent’sthecourt deniedto The trialpetitioner.theequity
couldnamerespondent’shome so that thethepetitionerthat the refinance

the trial courtrequest,In thisdenyingmortgage.be removed from the
home wouldto refinance thepetitionertherequiringthatexplained

“fair,it, would not berequirementsuch aher to sell andprobably force
trial courttheremaining property,In thejust.” dividingorequitable

and deferreda his or her IRAofparty portionallocated to each
in theresulted bothpropertyThis distributionplan.compensation

ofone-half the valuerespondent receiving approximatelypetitioner and
in the maritalequityreceived thepetitionerWhile thethe total assets.

The trialresidence, tax-deferred assets.respondent mostlyreceivedthe
lightinhowever, of the tax-deferred assetscourt, did not reduce the value

penaltieshe taxrespondent’s mightof that incur substantialtestimonythe
financingof the to securein he to withdraw some assetsthe event needed

followed.appealfor a house. This
inaction, determiningthe court has broad discretion“In a divorce trial.

Jonesof marital estate.” In the Matterequitablethe distribution the of
(2001).Jones, 119, an unsustainable exercise ofand 146 N.H. 123 Absent

discretion, inthe decision of the trial court matterswe will not overturn
Lambert,Id.;involving State v. 147alimony propertyand distribution. cf.

295, (2001) exercise of discretion”(explainingN.H. 296 “unsustainable
standard).

the trial distribution ofappeal, the asserts that court’srespondentOn
he forcedwas not because would be to incurequalmarital assets
a of chosentax as result the court’snegative consequencessubstantial

The that the trial court committedrespondent arguesdistribution scheme.
of desire to a new home andpurchaseerror because it was aware hislegal

financingface in for adifficulty obtainingof the he wouldwas informed
Nevertheless, court failed to consider that toresidence. the trialnew

house, liquidatefor be forced tofinancing respondenta the wouldsecure
himof awarded and incursome the tax-deferred retirement accounts

therefore,for Thepenalties early respondent,tax withdrawal.substantial
inequitable injuriousandunequal,that the distribution wasasserts
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because of the trial tocourt’s failure consider reasonablythese foreseeable
tax consequences.

The ofdivision in divorceproperty proceedinga is governed by RSA
2001).458:16-a (Supp. This inprovidesstatute relevant thatpart equalan

presumeddivision of property is theequitable unless trial court decides
anthat equal division would not be appropriate equitableor after

factors,aconsidering number of including tax consequences“[t]he for each
party.” 458:16-a,RSA II (j). it isAlthough well-settled that “[t]ax
consequences should be considered by attorneys and masters in their
negotiations Azzi, (1978),or Azzirulings,” 653,v. 118 N.H. 656 neither the
statute nor provides guidanceour caselaw as to when the trial court should
consider the tax of itsconsequences division of property.

Other courts have held that a trial maycourt consider consequencestax
only liabilitywhen the tax is reasonably ascertainable. If a taxable event

assuch a sale of isproperty required theby distribution or isproperty
shortly thereafter,certain to occur a court should consider the tax

consequences of See,the property Irvine,distribution. v.e.g., Irvine 685
(Ind.67, 1997);N.E.2d Ct.69-70 App. Crooker, 1293,Crooker v. 432 A.2d

(Me. 1981);1297 Brockman, 664, (Minn.Brockman v. 373 N.W.2d 665-66
1985);App. (N.D.Ct. Kaiser, 63,Kaiser v. 474 1991);N.W.2d 69-70 Hovis

Hovis; (Pa.1378, 1988).v. 541 A.2d 1380 Consideration of a tax
however,consequence precluded,is when the trial court must speculate as

to a party’s dealing Brockman,future with the Seeproperty. 373 N.W.2d
such,at As666. where there merelyis a likelihood or possibility that a

occur,taxable event will a maycourt not reduce bythe value of an asset
Kaiser,uncertain tax consequences. See 474 N.W.2d. at 69-70.

We agree with the foregoing decisions and therefore hold athat
court in a divorce action may only potentialconsider valuingtaxes in
marital ifassets a taxable event such as a orsale other transfer of

isproperty required by distribution,the property or is certain to occur
shortly present case,thereafter. In the liquidation theof retirement funds
was neither required the final decreeby nor certain to occur within a short
time after the final disagreedecree. respondent’sWe with the argument
that because he was not any home,awarded in theequity he was required
to liquidate retirement purchasehis funds in order to a Anyhouse. adverse
tax consequences incurred by respondentthe were not necessitated theby

order,court’s but rather entirely dependentwere upon voluntaryhis
decree,actions. In the final the trial court noted that respondentthe

“raised as an issue potential problemhis of obtaining afinancing for
mortgage while still named on the current home mortgage.” The court
determined that because the respondent bonds,was awarded savings a life
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policy ability upinsurance with a cash value and had the to borrow to
401(k),$50,000 from him when itgive flexibilityhis should some“[t]his

to a Even of theseobtaining mortgage.” assuming any suggestionscomes
nothingwould result in adverse tax in the trial court’s finalconsequences,

required respondent anydecree the to take of these actions.

disagreeWe also with the contention that the taxrespondent’s
liability was certain to occur within a short time after the final decree and

reasonablytherefore was ascertainable. The testifiedrespondent
home,regarding purchase yethis desire to a new admitted that he nohad

present to do so.plans Additionally, respondentthe failed to produce
showingevidence that he would need tonecessarily use tax-deferred

assets, so,and if the ofamount taxes that would then be incurred.
Although the thatrespondent he had discussed with histestified
accountant whether he would qualify for a home themortgage, respondent
had not gone to a broker ormortgage mortgage lender to discuss his

historycredit and how it would affect his toeligibility moneyborrow to
apurchase house. Because the respondent’s testimony was toinsufficient

ascertainable,show that the tax liability was reasonably consideration of a
tax consequence would improperhave been as it would requiredhave the
trial court to engage in speculation regarding the respondent’s future
dealings with Brockman,his retirement funds. 373 at 666.N.W.2d WeCf.
therefore conclude that because the withdrawal of retirement funds was
neither required by the trial court’s order nor certain to occur within a

decree,short time after the divorce trialthe court did not err in failing to
reduce the value of his retirement funds to account for the tax
consequences earlyof withdrawal.

Affirmed.

Nadeau, JJ., concurred;Broderick and Batchelder, J., retired,
specially 490:3,assigned under E.SA concurred.


