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Dalianis, defendant, Jordan,J. The John by jurywas convicted a of
one assault, (1996),count of second degree see RSA 631:2 and one count of

(1996).assault,simple see RSA 631:2-a appeal,On he that theargues
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trialJ.) evidence into{Perkins, admitting certainbyerredCourtSuperior’
We affirm.charge.the assaultsimplemotion to dismissdenyingand his

7,2000,facts. On Junefollowingfound thereasonablycould havejuryA
7:45 top.m.at approximatelyresidencewent to the defendant’sSelgScott

Shortlywife, gardening.someLance, withthe defendant’shelp Patricia
learned thatarrival, his house andtelephoneddefendanttheSelg’safter

at himSelg, yellingand confrontedhe rushed homeUpset,there.Selg was
property.to off of hisget

moveSelg toSelg, promptedwhichapproachedquicklyThe defendant
other, andat eachbegan swingingThe menstance. twointo a defensive

leave, and Lancehis truck togotthen intoSelg. Selgthe hitdefendant
The defendantthe defendant’s behavior.to forapologizehimapproached

to get up,her arm. Unablefracturingto the ground,Lancepushedthen
the 911Erica, help. Duringto call 911 fordaughter,Lance told her

father came home drunkcall, “[m]ythe thatoperatorErica toldtelephone
that thethe She also statedground.”mother onmy... and he slammed

us----”guy helpingthis who waspunchingdefendant “was
the Center HarborChase ofSergeant8:00 Markapproximately p.m.,At

SheriffsBelknap Countyfrom thedispatchreceived aDepartmentPolice
trial, ChaseSergeantresidence. Atto the defendant’sOffice and went

ground.her to thepushedthe defendantLance told him thattestified that
Kristina, him that “her fathertolddaughter,that Lance’sHe also testified

her mother.” Thepushedand thendrunk and hit Scotthad come home
later, apreparedLancedaysTwonight.arrested thatdefendant was

“hit andS[elg]”the defendantin she stated thatstatement whichwritten
ground.”onto thepushedandrunning [her]he “came at [her]that

the of thetrial, tapemotion in limine to admitthe State filed aPrior to
that thearguing probativeobjected,call. The defendanttelephone911
the risk of unfairsubstantially outweighed bythe wastapeofvalue

HampshireNewwas not admissible undertapeand that theprejudice
evidence,the intotapeThe trial court admitted403.Rule of Evidence

by the risksubstantially outweighednotvalue wasruling probativethat its
call,911of thecomplete transcriptthereviewingAfterprejudice.of unfair

that ittapemade on thecertain statementshowever, the court did redact
prejudicial.overlyconsidered

first, inthe three times:trial, tape jurythe 911 forplayedAt the State
case-in-chief; in itsfinallyandstatement; duringthen itsits opening

repeatedat trial to theobjectdid notThe defendantclosing argument.
tapeto thejury havingto the accessonlytape, objectedof the butplaying

its deliberations.during
charge at thethe assaultsimpleto dismissThe defendant moved

trial, thatarguingthe ofand at endthe State’s case-in-chiefconclusion of
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he hit that the contact wasSelg,there was insufficient evidence that or
motions, and the defendant wasunprivileged. The court denied these

simple appealof and assault. Thisdegreeconvicted reckless second assault
followed.

(1)by:erredarguesOn the defendant that the trial courtappeal,
(2)trial; of the 911 thatadmitting admitting portions tapethe 911 attape

(3)dispatcher;statements the 911 and the andby operator policeinclude
argumentaddress eachrefusing simple charge.to the assault Wedismiss

in turn.

I. the 911 TapeAdmission of

at trialargues tapeThe defendant first that the 911 was inadmissible
Rule ofunfairly prejudicial Hampshirebecause it was under New

highly inflammatoryHe that the andrecordingEvidence 403. asserts was
jurors’ “hysterical” duringto the because Erica wasappealed sympathies

call, hittingthe numerous to the Lance. Hemaking references defendant
argues necessaryfurther that the not because Erica’s statementstape was

could at trial other hethrough Finally, argueshave been admitted means.
admissible,that even if the it was to allow thetape unfairly prejudicialwas

play tape duringState to the numerous times the trial.
Hampshire provides: “Although relevant,New Rule of Evidence 403

evidence ifmay probative substantially outweighedbe excluded its value is
issues,the ofby danger prejudice,unfair confusion of the or misleading

time,bythe or considerations of of orjury, delay,undue waste needless
ofpresentation cumulative evidence.” N.H. R. Ev. 403.We accord the trial

court in determining probativeconsiderable deference whether value is
substantially outweighed by dangerthe of unfair and we will notprejudice,
disturb its decision absent an unsustainable exercise of discretion. State v.

133, (2000); Lambert, 295,145 N.H. 136Pelkey, State v. 147 N.H. 296cf.
(2001) standard).of To(explaining unsustainable exercise discretion show

discretion,that the trial court exercised unsustainable the defendant must
rulingshow that the was untenable or unreasonable to theclearly

Hurlburt, 143, (1991),prejudice of his case. State v. 135 N.H. 145 cert.
denied, (1992).503 U.S. 1008

“Evidence is if itsunfairly prejudicial primary purpose or effect is to
appeal jury’s horror,to a sympathies, provokearouse its sense of its
instinct to or otherpunish, trigger mainsprings mayof human action that

jurycause a to base its decision on thansomething other the established
omitted).in thepropositions Pelkey,case.” 145N.H. at 136 (quotations

not, course,prejudice is of mere detriment to a[U]nfair
tendencydefendant from the of the evidence to hisprove guilt,
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the is meantby prosecutionall evidence offeredin which sense
Rather, toprejudice required predicatetheprejudicial.to be

to induce a decisiontendencyerror is an unduereversible
basis, commonly oneimproperdefendant on someagainst the

emotionally charged.that is

(1990) (citationsCochran, 670, and quotations132 N.H. 672State v.
omitted).

tape.court’s admission of the 911 In itsThe record the trialsupports
of theorder, highly probativethe to betapethe trial court found

Selg.Lance and As itin the altercation withdefendant’s involvement
trial,out, tapeoffered at 9-1-1“[t]heunlike other evidencecorrectly points

theyof the events as occurred asan accountcontemporaneousis as
Moreover, tape strengthened givenvalue of the isthepossible.” probative

Erica,witnesses, testifywere reluctant toincludingthe thattheoryState’s
have other evidence tothe defendant. While the State could usedagainst

trial, ofprosecution,at with its burden“[t]heintroduce Erica’s statements
doubt, the righta reasonable is not to be deniedestablishing guilt beyond

mostby convincingessential element of the crime theeveryto prove
(Conn.494,Evans, 689 A.2d 498it able to State v.produce.”evidence is

omitted).1997)App. (quotationCt.

substantiallydanger prejudicedo we find that the of unfairNor
Having tape,value. listened to the weoutweighs tape’s probativethe

as “hysterical”the of Ericadisagree with defendant’s characterization
times,fact, lucid atfairlythe call. In Erica sounds calm andthroughout
Thus,followingto her and instructions.answering questions posed

times,at the isunderstandably upset crying tapeErica was andalthough
inflame a A number of courts in otherunduly jury.not so emotional as to

similar issues 911 calls haveanalyzed involvingthat havejurisdictions
substantially outweighedvalue was notprobativelikewise held that their

(N.C.Wilds, 466,See, v. 515 S.E.2d 477any e.g.,unfair Stateby prejudice.
(Ark. Evans,894, 1999);1999); State, 895-97Ct. v. 989 S.W.2dApp. Henry

1993).State, 665, 668-69497-99; (Wyo.859 P.2dGeiger689A.2d at v.
theaddition, tapetrial redacted various statements fromIn the court
effect onthereby minimizing any prejudicialthat it considered prejudicial,

therefore,conclude, that the trial court did not committhe defendant. We
admitting tapeof in the at trial.an unsustainable exercise discretion

however,note, unfairly prejudicial,that the itself is nottapeWe while
tapethe the threeby prosecution playedwe are troubled the fact that
Erica, whoduring tape bytimes trial. The contains numerous statements

the assaults. thiscrying upset, describing Playingis sometimes and tape
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jury generatingnumerous times for a could increase the chance of a
addition,upon playingverdict based emotion rather than reason. In the of

the the andtape during prosecution’s opening closing argumentstatement
may well have been Because defense notimproper. specificallycounsel did
object at trial or in his to motionobjection the State’s in limine to the

tapenumber of times the or the itplayed uponwas occasions which was
played, we do not consider these on R.appeal.issues See N.H. Ev. 103
(b)(1) for to(grounds objection explicitlyevidence are waived unless
stated).

HearsayII. Statements

arguesThe defendant next that certain statements 911bymade the
andoperator Belknap Countythe to Erica and todispatch operator each

other should have been excluded as hearsay.
“Hearsay is an out-of-court statement offered to prove the truth of the

statement,matter asserted in the and is generally inadmissible unless it
manyfalls within one of the exceptions providewhich for admissibility.”

McPherson, 826, (1986)State v. 127 N.H. 828 (quotation and ellipsis
omitted). We will not reverse a trial rulingcourt’s theregarding
admissibility of evidence absent an unsustainable exercise of discretion.
Simpson Stores, 571, (1999).v. Wal-Mart 144N.H. 575

Having reviewed the redacted version of the 911 tape, we conclude
that the trial court did not err in theadmitting statements at issue. Where
“an extrajudicial offered,utterance is not as an assertion to evidence the

asserted,matter but without asserted,to the truth the matterreference of
hearsaythe rule Dube, (1988)does not apply.” 770,State v. 130 N.H. 772

omitted).(quotation While it is clear that the thatstatements were
inintroduced the 911 tape court,were made out of they were not offered

for the truth Rather,of the matter asserted. the purpose of these
statements, many of which questionswere posed Erica,and directions to
was to put Erica’s statements into context and provide background for the

Thus,call. the trial court did innot err admitting these statements at trial.

III. Sufficiency the Evidenceof

Finally, the defendant asserts that there was insufficient evidence to
support his conviction of simple assault against Selg.

“When reviewing evidence,the ofsufficiency whether,the we ask based
upon all the evidence and all it,reasonable inferences from when

inconsidered a light State,most favorable to the any rational trier of fact
could have found beyond a reasonable doubt that the defendant was
guilty.” 388, (2000) omitted).State v. Clyde, 145 N.H. (quotation389 To
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assault,convict the defendant of simple the State must prove beyond a
reasonable doubt that he or“[p]urposely knowingly bodily injurycause[d]
or unprivileged 1(a).contactphysical 631:2-a,to another.” RSA The
defendant argues that the State failed to thatprove he had physical

that,contact Selg did,with or if he such contact was unprivileged. In
support of his position, the defendant upon trial,relies various witnesses at
including Selg himself.

While no witness testified at trial that he or she saw the defendant
hit thereSelg, was other evidence introduced that could support the jury’s
verdict, including Lance’s written statement made daystwo after the
incident and Kristina’s statement Sergeantto justChase made minutes

Moreover,after the incident. vague,while Erica duringstates the 911 call
us____”that the defendant “was punching guythis who was helping

It is jurywell settled that the has substantial latitude in
determining the credibility of It jurywitnesses. is the which

witnesses,observes the judges their credibility and hears their
testimony, accepting or itrejecting in whole or in part. In
determining credibility,witness the jury may accept partssome

rejectand other parts testimony,of and adopt one or the other
of inconsistent bystatements witnesses.

(1986) (citationsTilney, 773,Morrill v. 128 N.H. 778 and quotations
omitted). Thus, the jury rejectwas allowed to witness andtestimony rely

earlierupon out-of-court statements to support its that thefinding
defendant hit This isSelg. particularly applicable given the theoryState’s

Lance,that Selg and Erica were testifyreluctant to at trial.

Finally, the supportsevidence the jury’s finding that the defendant’s
contact Selgwith was unprivileged. The defendant testified that he rushed
home yelledand at toSelg get addition,off of his Inproperty. he testified
that he thinking,was “I’m togoing punch [Selg] in the stomach as hard as
I can.” There was also evidence that Selg moved into a defensive stance
when the approacheddefendant him and that the two men were swinging
their evidence,arms at each other. This when viewed in the light most

State,favorable to the thesupports jury’s verdict that the defendant
simplecommitted assault.

Affirmed.

Brock, C.J., Duggan, JJ.,and Nadeau and concurred.


