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“It is not for the to the boundarycourts oversee the choice of
in particular projectline nor to review on the size asit of area.

decided,Once publicthe of the hasquestion purpose been the
amount and character of land to be for the projecttaken and
the need a tractparticular complete integratedfor to the plan

in the legislativerests discretion of the branch.”

State, (Wis.793, 1966)v. 142Kamrowski N.W.2d (quoting797-98 Berman
Parker, 26, (1954)).v. 348 U.S. 35-36 We adopt this view and decline to

second-guess legislaturethe wisdom of the on this issue.
Having that the plaintiffs’held due process equal protectionand

challenges fail, we conclude that the State has taken the railroad right-of
way through the plaintiffs’ property simplein fee Weabsolute. therefore
need not the trialaddress court’s ruling regarding scope originalthe of the
easement.

Finally, the State challenges the trial court’s award of toattorney’s fees
plaintiffs.the The trial court attorney’sbased its award of uponfees its

that thefinding plaintiffs prevailed on their challengesconstitutional to
228:60-a, V,RSA theyand that “substantially themselves,[benefited]

similarly citizens,situated the public general.”and in Because we have
reversed the trial court’s onrulings plaintiffs’ claims,the constitutional we
also reverse its of attorney’saward fees.

Reversed.

Broderick, J., sat for argumentoral but did not parttake in the final
vote; BROCK,C.J., DUGGAN,JJ.,and Dalianis and concurred.
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brief)Kalil,LaCount, (Earl the and Robert G.L. Jr. onRyeKalil & of
Eaton, orally, plaintiffs.and for thebyof briefRye,

P.A.,Steere,Getman, of BedfordTamposi, Schulthess &Stagey,
for the defendants.orally),Steere the brief and(Douglas N. on

(inRicci, T. RicciNADEAU, The Robert E. Jr. and MarieJ. plaintiffs,
andHarrington),the claims of Donaldassigneestheir as ofcapacities

Harrington Leigh Harrington, appealandHarrington, RyanLinda
J.) dismissing negligence(McHugh, adecisions of the CourtSuperior

claims, dismissingandand consortiumparental spousalclaim and loss of
in partWe affirmLinda, plaintiffs.as namedRyan Leigh Harringtonand

in part.and reverse
8,1997, plaintiffNovembermorningfollow. On the ofThe relevant facts

driving home from BrooksHarrington (Harrington) wasDonald
Manchester, regular overnighthe finished hisjusthadPharmacy in where

oncominginto trafficcausing his automobile to crossasleep,shift. He fell
automobile, men.injuringit Robert Ricci’s bothwhere struck

Inc.Harrington, Drugs,Brooksagainstfiled suitsubsequentlyRicci
byownedquestionin wasMaxi-Drug, PharmacyInc. The Brooksand
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(collectively, Drugs).Inc.Maxi-Drug,Brooks Inc. and BrooksDrugs,
to were As of thepart agreementPrior trial both cases settled. settlement

with an ofHarrington, assignment any damageRicci obtained claim
action,Harrington might against Drugs.have Brooks The instant

therefore, wife, Marie,byis and inbrought actingRicci his their capacities
as ofassignees Harrington. the Riccis are LindaJoining Harrington,

wife, claim,assertingDonald’s who is a loss of consortium and the
children,Harringtons’ Ryan Harrington,and forLeigh who assert claims

the loss of companionship societyand of their father.
The superior court dismissed the consortium ofparental Ryanclaims

Leighand no inHarrington, finding Hampshirebasis New for anlaw such
confusion,”Toaction. avoid “jury superiorthe court ordered thethat

caption of case the plaintiffthis be amended so that be “identified solely as
Harrington.”Donald The a priorcourt also held that court determination

that Harrington injuredwas outside ofscopethe his employment did not
collaterally estop the arguing opposite.defendants from now the The court

claim,also Harrington’sdismissed negligence finding that thebecause
“wrong doing alleged by Harrington of inout and the course hisar[ose] of

theemployment,” Workers’ Compensation Law barred that action. See
(1999 2001).RSA 281-A:8 & Supp. Finally, Linda ofHarrington’s loss

consortium claim was dismissed as well.
1)On theappeal, plaintiffs argue that: recognizewe should a ofloss

parental child; 2)consortium brought byclaim a dependent their
negligence claims are not by Compensationbarred the Workers’ Law as
Harrington’s injuries did not arise out of and in the course of his

3)employment; a previous trial court thatruling Harrington actingwas
scopeoutside the of employmenthis at the time of the accident collaterally

4)theestops otherwise;defendants from claiming and the courttrial erred
Linda,when it removed andLeigh Ryan Harrington as named plaintiffs.

First, the plaintiffs argue that the of dependentinterests a inchild
being protected offrom the loss ofcompanionship injuredan atparent is

and,least as important spousal therefore,as a claim worthy of recognition.
Raising court,an ofissue first forimpression this the toplaintiffs invite us
create a of dependentcause action for a child’s loss of ofsociety parenta
injured as a result of negligent conduct. We decline the invitation.

In Shows, Inc., (1984),Siciliano v. Capitol City 124 719N.H. we were
asked to recognize a cause of action for the loss ofparental society of a
minor child who injuredhad been or killed. directly point,While not on the
analysis utilized in isSiciliano useful in deciding present question.the
Finding no support in the common for expansionlaw the of weliability,

considerations,to publicturned policy with reference to judicial and
statutory precedent, to parentsdetermine whether can recover for the loss
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probabilityid. 725. The of increasedsocietyof of their children. See at
claims, increasemultiple which will hinder settlements andlitigation and

as it was Siciliano wasexpenses, todayas much a concern whenis
addition,In remain concerned that the “social burdendecided. See id. we

theultimately by publicbedamagesof for this loss will borneproviding
thatdangeror in the enhancedpremiumsinsurancethrough increased

goof will choose to withoutgreater peoplefrom the number whoaccrues
omitted).(quotationsinsurance.” Id.

Further, for a consortiumsupport parentalcan find no statutorywe
legislaturethat theinjured.has been We take noteparentclaim where a

556:12, minor children ofawarding damages to theamended RSA
556:12, (Supp.IIIof familial See RSArelationship.decedents for their loss

of2001). to a claim to the childrenIf the intended extend suchlegislature
imagine invitinga morepressedwe are hard toinjured parents,

opportunity to do so.

(SECOND)supported by the RESTATEMENTFinally, our decision is
of isTORTS, who his tortious conductprovides: byOF which “One reason

abodily is not liable to minorto a for illness or other harmparentliable
and care.” RESTATEMENTresulting supportfor loss of parentalchild

(1977). RESTATEMENT,(Second) § 707A Consistent with theOF Torts
against recognitionin nation isoverwhelming weight authority“the of the

v.loss of Mendillo Bd.parentalof a cause of action for consortium.” of
(Conn. 1998)1177, 1193 (collecting casesHaddam, 717 A.2dEduc. Eastof

claims). For thehave consortiumjurisdictions rejected parentalfrom that
reasons, claim.recognize parentalwe do not a consortiumforegoing

itNext, the whencontend that trial court erredplaintiffsthe
by provisionswasHarrington’s negligencethat claim barreddetermined

and,agreeSee RSA 281-A:8. WeCompensationof the Workers’ Law.
argument.therefore, collateralplaintiffs’ estoppelneed not reach the

to,dismissaconsideringin motion is “whetherThe standard of review
a construction thatallegations reasonably susceptiblethe are ofplaintiffs

Affiliates,v. Coldwell Banker Residentialpermit recovery.”would Hobin
omitted).(2000) of thethe truth626, (quotation144 ‘We assumeN.H. 628

and all reasonablepleadingsin the construealleged plaintiffsfacts
(quotationto Id. and bracketslightin the most favorable him.”inferences

relief, willomitted). legal wedo not constitute a basis forpled“If the facts
omitted).to Id. (quotationthe the motion dismiss.”uphold granting of

of and in the courseinjuries arose outdetermining Harrington’sIn that
theanalysis to issuestrictlytrial court confined itsof his theemployment,

found:writ. The trial courtplaintiffs’as framed in the
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A condition of his employment, namely allegedthe
unreasonably schedule,dangerous work is tosaid be the cause
of the accident injuries Thus,and the bysuffered Harrington.

solely uponbased the ofspecific Donald Harrington,claims the
is compelledCourt to herule that must have his case

adjudicated by the Hampshire Department Labor,New of
pursuant to RSA 281-A.

decision,In rendering its the trial court focused on the fact that the
plaintiffs’ writ did not make a uponclaim based the normal ofdangers

work,commuting to and from “allege[d]but rather that the defendant
actively caused his fatigue from which the by structuringaccident resulted
his employment”hours of in a negligent manner. Accordingly, the trial
court did not consider the matter under the traditionally employedrubric
to determine whether RSA 281-A:8bars a common claim.law

ofRegardless specificthe language utilized the inby plaintiffs their
writ, injuryaccidental compensableis under the Workers’ Compensation

onlyLaw if it “out ofarises and in the course of employment.” RSA 281-­
(1999A:2, 2001). determine,XI & Supp. therefore,To whether a common

law is precluded byaction the exclusivity of theprovisions Workers’
Law,Compensation 281-A:8,see RSA the isfollowing applied.test To

prove that Harrington’s claim compensableis under the Workers’
Law,Compensation the defendant must prove:

(1) that the injury arose out of employment by demonstrating
(2)that it resulted from a risk created by employment;the and

that the injury arose in ofthe course employment by
(A)demonstrating that it occurred within the boundaries of

space (B)time and bycreated the of employment;terms and it
occurred in performancethe activityof an related to

whichemployment, may a personalinclude ifactivity
reasonably expected forbidden,and not or an ofactivity mutual
benefit to employer and employee.

Co., (1991)Cook Trucking 150,v. Wickson 135 (quotationsN.H. 154 and
omitted).citations The containstest three elements. Failure to prove any

one of the elements is fatal ato claimant’s workers’ compensation claim.
Pelletier, (1994).See Anheuser-Busch v. 456, 458138N.H.

element,The first that Harrington’s injury arose out of isemployment,
primarily concerned with causal connection. See Whittemore v. Sullivan
Cty. Serv., 432, (1987).Homemaker’s Aid 129 N.H. 434 plaintiffsThe have
conceded the existence of the first element.
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Harrington’s injury occurred withinelement is whetherThe second
Seeemployment.the terms ofbytime and createdspacethe boundaries of

ordinarythat theCook, repeatedly recognized154. We have135 N.H. at
ofare not considered hazardshome and workperils of travel between

travel aretherefore, arisingthat from suchand, injuriesemployment
v.DonnellyLaw. SeeCompensationWorkers’under ournoncompensable

(1981).237, theCo., Overruling “going.andTel. 121 240N.H.Kearsarge
inevitablythat wouldopen a veritable Pandora’s boxcoming”' rule “would

journeyacompensation.of That istypelead rule‘portal-to-portal’to the
242 and(quotationsto embark.” Id. atpreparedwe are notupon which

however, aomitted). made, when that arisesperilAn isellipses exception
returningthe he homeemployeeovertakes when isemploymentout of the

hours, as the result ofworking specialthe usualbeyondafter employment
See v. Concordspecialto travel risks. Heinzsubjectwhich himduties thus

(1977).Dist., 214, 218 exists forexception117 A secondUnion School N.H.
expected”to and “not“reasonablythat bepersonal activities are

employeebenefit on the andforbidden,” or confer a “mutualthat
omitted).Cook, (quotations154135 N.H. atemployer.”

not on a errand orHarrington specialtrial found that wasThe court
Harrington hadagree.occurred. We Whileduty when the accident

accident, overnightto the those hoursprioran shiftovernightfinished
Harrington’sTo find that commute homeregularhis work schedule.were

duty imposea errand or wouldspecialafter an shift constitutedovernight
greaterlate thanemployees liabilityor shiftupon employers overnightof

more traditional nine-to-­employees work aby employersthat borne whose
are to do.preparedfive schedule. That we not

personal reasonably expectedin activitiesHarrington engagedNor was
exceptionhave this whereby appliedand his Weemployer.not forbidden

employer’sin on theengagedthe was activitiesinjured employee
equipment, employer’sthe with thepremises, utilizing employer’s

71, (1960);Co., 74See, v. 103 N.H.knowledge. e.g., Maheux Cove-Craft
(1966).Co., 236, 237-38 Those factsv. 107 N.H.TanningHanchett Brezner

forrequirementan commute is aFinally, employee’sare here.presentnot
and, therefore, realistically be deemed of mutual benefitmost cannotjobs

allow theand To find otherwise wouldemployee employer.to both
reasons,For we hold thatforegoingto the rule. theexception swallow

ofby exclusivity provisionsnot theclaim is barredHarrington’s negligence
reverse, trial order ofin the court’spertinent part,RSA 281-A:8 and

dismissal.

lawHampshirethat commonFinally, we have decided Newbecause
claims, need not address therecognize consortium weparentaldoes not
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plaintiffs’ claim that the trial improperly Leighcourt Ryanremoved and
Harrington however,named parties.as Linda Harrington, asserts a
traditional spousal againstconsortium claim the RSAdefendants. 281-A:8
provides that:

The spouse of an employee entitled to benefits under this
chapter... action,shall nohave direct either at common law or

otherwise,by statute or to recover for such damages against
1(a) (b).any person in orsubparagraphidentified

281-A:8,RSA II. Because the trial court held that Harrington was barred
makingfrom a common law by Law,claim the Workers’ Compensation

contingentLinda Harrington’s consortium claim was dismissed as well.
132, (1977).Grocers,See v. Associated 117 N.H. 136 Because weO’Keefe

reverse the Harrington’s claim,dismissal of negligence we also reverse the
dismissal of Linda Harrington’s claim.

in part; part;reversed in and remanded.Affirmed

J.,Broderick, sat for oral argument but did not intake the finalpart
vote; Brock, J., JJ.,Duggan,C. and Dalianis and concurred.
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