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We will not thatpresume a defendant’s conduct caused a disruption
bywhen such a ischarge unsupported evidence. State v. Murray, 135Cf.

(1992) (court369, 373 inconvenienced,N.H. personswill not presume were
conduct).annoyed by First,or alarmed defendant’s Ms. Spaulding’s

testimony that she was someconcerned that of her students may have
not disruption. Rather,been affected does evidence a because she testified

comment,that the herstudents in class did not react to the defendant’s
totestimony Also,her tended show there was no disruption. the State did

presentnot thatevidence wereunrulystudents became or unable to pay
attention to their lessons because police presentdetectives were on school

Onegrounds. student testified that she theonly police.noticed Finally,
thewhile State asserts that the police interviews were a disruption, it

offered no that Spauldingevidence either Ms. or principalthe was taken
away fact,from classes or Spaulding,administrative duties. Ms. in testified
that her disruptedclass schedule was not for of day.the rest the On the
evidence presented, we conclude that no ofrational trier fact could find
beyond a disruptedreasonable doubt that the defendant orderlythe
conduct of business at the Theschool. State presented insufficient

prove beyondevidence to a reasonable doubt that there was a disruption.
reached,In view of the result needwe not address the defendant’s

remaining arguments.

Reversed.

Nadeau, JJ.,Duggan,andDalianis concurred.
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Nadeau, a jury Superior {Brennan, J.),J. After trial in Court the
defendant, Berry,Paul was of ofguilty aggravatedfound seventeen counts
felonious sexual assault and four ofcounts misdemeanor sexual assault.

(1996).See 632-A:2,RSA :4 On heappeal, alleges the trial court erred in:
(1) (2)acts;ofadmitting priorevidence and thebad barring testimony of
two defense Wewitnesses. affirm.

The marrieddefendant the victim’s mother in and adopted1980 her
daughter, soonHolly, chargesthereafter. theagainstThe defendant
stemmed allegationsfrom that Hollyhe assaulted overrepeatedly a six-
year period, Hollyfrom 1983 to 1989. was ten old whenyears the
defendant out of ended,moved the andfamily home the assaults and she
reported the sexual assaults to the police approximately yearsseven later.

trial,Prior to the State seekingfiled a in tomotion limine introduce
evidence that the defendant abusedphysically Holly during the time
period when the sexual The soughtassaults occurred. State admission of

401,402the evidence under New ofHampshire Rules Evidence and 403. It
argued that the evidence was to whyrelevant show “how and felt[Holly]
as she did about the defendant the time issue.”during period at The State
proffered Hollythat would her lacktestify that of to theresistance sexual

delay due,assaults and her in reporting them was to herpart,in fear that
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objected, arguingharm her. The defendantphysicallythe defendant would
RuleHampshireevidence inadmissible under New ofthat the was

404(b), claim in not be andelay reportingbut did not that wouldEvidence
courtproffer, the trial found the evidenceuponissue. Based the State’s

401, the ofpurpose explainingunder 402 and 403 foradmissible Rules
in the sexual The trial court also founddelay assaults.Holly’s reporting

Holly’sto in whetherjury decidingthe relevant for the considerevidence
probative prejudicialthat it “more than totestimony was credible and was

the defendant.”
the evidenceobjection admissibilityhis to the ofThe defendant renewed

A of conducted toHollyto voir dire wasjust opening statements.prior
and, the court found thetestimony again,her trialproposedexamine

admissible; court thatThe trial ruledevidence

only purpose determiningfor the ofevidence is admissible[the]
incredibility delaytheregarding reporting____Itthe witness’s

acts; onlythese it isnot that the defendant didis evidence
— ofalleged lightof the victim incredibilityevidence of the the

thelengthin And with the of time betweendelaythe disclosure.
disclosure, that there’s a as toimplicit questionand the it’sacts

the disclosed so late.why [victim]

analysis of the evidence underuponcourt’s was based anrulingThe trial
404(b).401,402 403,and not RuleRules

priorit a limitingtrial court ruled that would issue instructionThe also
the The instructionalleged physical abuse.testimony regardingto witness

Holly’sthe as it related to “statedirect the to consider evidencejurywould
assaults, delayher inallegedtheof mind at time of the [sexual] and/or

considerallegedthe The would be told not to thedisclosing juryassaults.”
to thegiven juryfor This instruction wasany purpose.evidence other

trial issued whenHolly’s The court also the instructionduring testimony.
physicalthe of hermother testified about defendant’s abuseHolly’s

daughter.
of the case that the assaults never occurredThe crux defendant’s was

tosought presentwere untrue. The defendantHolly’s allegationsand that
Hollyof had a fortestimony reputationthe two witnesses that

dire,community.in voir witnessesDuringthe bothuntruthfulness
child, yearswas a five or sixthey Hollythat had known when shetestified

to an adult. The witnessesHolly first the sexual assaultsreportedbefore
essentially opinionswas based the ofHolly’s uponthat reputationtestified

uponand their Because it was basedparents.a small circle of children
individuals, court the witnesses’the trial foundgroupsuch a small of

thatcourt also found theevidence unreliable. The trialreputation
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child, yearsshe was a sheHolly only finallywitnesses knew when before
the a The trial courtreported police youngthe sexual assaults to as adult.

ruled, therefore, that testimony regarding Holly’stheir had no relevance
reputation for truthfulness at the time she the assaults.reported sexual

We with the defendant’s that the trial courtbegin argument
of the oferroneously physical Hollyadmitted evidence defendant’s abuse

404(b).conductingwithout an under Rule We with theanalysis agree
thedefendant that evidence constituted “other bad acts” and that the trial

court should have considered the of New Rule ofrequirements Hampshire
404(b). however,decision,Evidence We will not reverse a trial court when

it correct valid togroundsreaches the result and alternative exist reach
(1999).Cote, 368, 378 case,that result. See State v. N.H.143 In this we note

that specific findingsthe trial court made ofregarding the relevance the
physical abuse evidence potential prejudiceand its under Rules 401 and

404(b)403. theReviewing evidence under Rule does not diminish these
findings, and we conclude that the evidence was admissible under Rule
404(b).

404(b)Rule states:

crimes,ofEvidence other wrongs, or acts is not admissible
to theprove character of a orderperson in to that theshow

inperson conformity however,acted It may,therewith. be
for motive,admissible other purposes, proofsuch as of
intent,opportunity, preparation, plan, knowledge, identity, or

absence of mistake or accident.

(1)Evidence of other bad acts is admissible when: it is relevant for a
other than topurpose prove (2)the disposition;defendant’s character or

there is clear proof acts; (3)that defendantthe committed the and the
toprejudice the defendant not substantiallydoes theoutweigh probative

value Dukette, (2000).of the evidence. v. 226,State 145 N.H. 229 Rule
404(b) ensures that the indefendant a criminal trial onis “tried the merits
of the chargedcrime as [prevents]and a conviction based on evidence of
other wrongs.” Bassett, (1995).crimes or v. 493, 496State 139N.H.

The ofevidence the physical abuse of was herHolly delayrelevant to in
reporting the Powers, 1460, 1465sexual abuse. United v.States 59 F.3dCf.
(4th 1995), denied, (1996);Cir. cert. State,U.S.516 1077 v.Merzbacher 697

(Md.432, 1997); (N.C.A.2d 778,441-42 State v. 433Bynum, S.E.2d 780-81
1993);App. (Wash.v. Wilson, 754, 1991).State 808 P.2d 757 App. Holly

testified that the defendant the disciplinarianwas of the household and
that she really believed,‘Vas scared of him.” She during the sheyears was

assaulted,sexually that she was destined to live in fearconstant and that
the assaults were “never gonna end.” The defendant Hollythreatened that
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abuse, ofthe her mother would throw her outif told her mother aboutshe
threats,beatings and verbaljealous rage. physicalthe in a Thehouse

family disciplinarian,in the as thewith the defendant’s rolecoupled
ofto her fate as a victimwhy Holly resigned repeatedexplained became

belief that the abuse wouldreportingsexual assault. It also herexplained
futile, delay reportingcontext to her in the assaults.thereby givingbe

theassumptiona based defendant’suponis not case where “anThis
the in theis essential connectiontoward certain actionpropensity

Melcher, 823,140relevance.” State v. N.H.inferential chain supporting
(1996). Indeed, to theof abuse was offered showphysical830 evidence the

assaults, thereportingin the not that defendantHolly delayedreason why
conformityin that charactera or that he acted withhad violent character

Holly.by sexually assaulting
it is satisfied when the Stateproof requirement,to the clearTurning

defendant,that the and not some“firmly establishingevidencepresents
121,Lesnick, 141the act.” State v. N.H.person, priorcommitted badother

(1996). Here, did not find that the State’sexpressly126 the trial court
ordinarily remand thisproofthe clear “We wouldprong.satisfiedproffer

aissue; however, lower tribunal not addressedwhen a hasunresolved
a fact finderissue, record reveals that reasonablefactual but the

conclusion, that as amaya certain we decide issuenecessarily would reach
(2001)258,Gordon, 146 262 (quotationmatter of law.” v. N.H.State

omitted).
theFirst, trial found clear thatimplicitly proofnote the courtwe that

justInHolly. ruling priorthreatened itsdefendant abused andphysically
—statements, that notthe trial court found the defendantopeningto

— of abuse andphysicalcommitted “random acts”personsome other
Further, Holly clearly identified the defendantverbally Holly.threatened

dire,abusing Duringfor her. voirphysicallythe individual responsibleas
out of nowhere and knockstated hand would comedefendant’s]she “[the

reason; Ichimneyor me into a becauseme onto the for no throwground
Holly’s physicalof abusemy Finally, allegationsfinish dinner.”wouldn’t

foregoing,Based thetestimony. uponher mother’sbywere corroborated
to that the State evidencecompels presentedthe evidence us conclude

defendant, not other“firmly establishing person,that the and some
Lesnick,act,” 126,141 at and noN.H. reasonablepriorcommitted the bad

Gordon, 146 N.H. at 262.fact finder could find otherwise. See
limine, courtthe motion in the trialIn its order on State’spretrial

prejudicial.'thanphysical probativethe evidence of abuse morefound
fearHolly atmospherethe and created an ofEvidence that defendant beat

of in theprobative Holly’s delay disclosingthe highlyin household was
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nature,sexual assaults. of other actsBy its evidence bad is tainted with
prejudice and can a Theonly non-propensity purpose.be admitted for trial

acknowledgedcourt the limited of the evidencenon-propensity purpose
instruction,gaveand a the use oflimitingwell-structured the evidence to

in theexplaining Holly’s delay sexual assaults. The defendantreporting
has not any remaining prejudicialdemonstrated that effect substantially

theoutweighed probative Haley,value of the evidence. See State v. 141
(1997).541,N.H. 547

404(b).The ofevidence the wasphysical assaults admissible under Rule
Accordingly, even the trial did notthough judge analysisconduct an under

404(b),Rule its todecision admit the evidence reached the correct result
Cote,and is notreversal warranted. 143N.H. at 378.

The claim upondefendant’s second of error is that trialappeal the court
erred in barring two witnesses from testifying Holly’sabout forreputation

608(a).intruthfulness the community. See N.H. R. Ev. We examine the
trial rulingcourt’s on the admissibility of this evidence under the

Porter,unsustainable exercise of discretion standard. See State v. 144 N.H.
96, (1999); Lambert, (2001).98 295, 296State v. 147N.H.

Reputation “mayevidence onlybe introduced after the proponent
has laid a proper Vachon, (1995).foundation.” 540,State v. 139 N.H. 543
The party seeking to introduce such evidence must establish “that the
reputation possesseswitness a sufficient basis of knowledge such that the
reputation evidence bemay considered to be reliable.” Id. This requires

(1)that: reputationthe individual’s bemust held ingenerally communitya
size; (2)of significant it must be developed over time toenough truly

(3)truthfulness;reflect character for itand must based theuponbe need
of the ofmembers the community to deal with the frequentindividual on a
basis. Id.

agreeWe with the trial thecourt that defendant failed to establish
the foundational predicate for thenecessary reputationadmission of the

Theevidence. testimony uponwitnesses’ was based the of aopinions small
circle of children their parents.and The trial court thatfound this
community was significant evidence, therefore,not of andsize the was

record,unreliable. After reviewing the we conclude that findingthis was
not an unsustainable exercise of discretion.

All other issues inraised the notice of appeal but not briefed are
deemed waived. v. 648, 652(1998).See State 142Mountjoy, N.H.

Affirmed.

Brock, C.J., Duggan, J.,and concurred.


