
75

Niemiec was based theupon fact that the collection was a5%
reimbursement measure for performedthe services theby board of

andprobation partiesthe forresponsible paying the 5% benefited directly
contrast,from those services. See id. at 587. In prisonersState neither

of,make Therefore,use nor benefit from the victims’ assistance fund. the
surcharge5% cannot be characterized a specialas cost assessment.

We recognize significantthe public policy considerations underlying
programs such as the victims’ assistance fund and our holding is not

dispute However,intended to the tocontinuing need fund such programs.
reasons,for the foregoing we reverse and remand.

Reversed and remanded.

Duggan, JJ.,Dalianis and concurred.
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(Ann Rice, assistantattorneyT. M. seniorPhilip McLaughlin, general
the State.orally),the brief and forattorney general, on

(DianeP.L.L.C., theNicolosi,& of M. Nicolosi on briefSwope Concord
orally), for the defendant.and

BROCK, defendant, his firstGourlay, appealsC.J. Burton MichaelThe
(1996). He that thearguesmurder conviction. RSA 630:l-adegree

J.)(McGuire,Court him to standby finding competenterredSuperior
hisregardingby excluding expert psychologist’s testimonytrial and his

to commit the offense.ability requisite chargedto formulate the mens rea
We affirm.

1998,record. thesupported byThe are the In Junefollowing facts
first for in concert withcharged degree actingdefendant was with murder

the death ofstranglingand Kenneth Munson inaidingand Leslie Noonan
body was recovered from the MerrimackBrian McManis. The victim’s

thepolice. Subsequently,after the incident to thereportedRiver Noonan
station,At thealongarrested with Munson. thepolice policethe defendant

events ofgave duringinterview which he described thetapeddefendant a
incriminatingandthe murder made statements.

1998, defendant’shearingDecember a was held to determine theIn
Drukteinis, forexpertto Dr. Albert the psychiatricstand trial.competency

State, the had a cognitive impairment,the testified that while defendant
1986,wound to his head inby gunshotwhich was caused a self-inflicted

renderabuse, disability,a it did notprior learningalcohol andlong-term
Davidoff, thetestifyingtrial. Donald forincompetenthim to stand Dr.

defense, cognitive impairmentsoffered conclusion that the defendant’shis
trial that thehim to stand trial. The court foundincompetentrendered

did him to standcognitive incompetentdeficits not renderdefendant’s
trial.

At thishearing Septemberheld in 1999.A second wascompetency
testified. The court that the defendanthearing, the defendant stated while

deficits,” to withhe was able communicatecognitive“suffers from certain
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time,was “oriented and was toattorney, place person,”his as to and able
narrate a detailed account of the events the offense.surrounding charged
Also, the found the abilitycourt that defendant demonstrated“[t]he [had]
to consider the advice of counsel and make his own decisions.”

1999, determine,hearing among things,In October a was held to other
the Dr.present testimonywhether defendant could Davidoff s to rebut the

State’s evidence that the defendant acted in the murder of Brianpurposely
McManis. The trial court ruled that evidence is not“[e]xpert psychiatric

intent,admissible on the issue of the abilitydefendant’s to form criminal as
New Hampshire recognizedhas not the ‘diminished defense.”capacity’

trial,conclusion of ofUpon guilt phase jurythe the the found the
guilty trial,defendant of first murder. In thedegree phasesecond of the

jury insanitythe considered his defense and found the defendant sane.
This appeal followed.

I

The defendant first that theargues findingtrial court erred in him
to stand trial.competent We address the State constitutionaldefendant’s

first, Ball,claim citing onlyfederal law to aid in our v.analysis. State 124
(1983).226,N.H. 233 Because the Fourteenth Amendment to the United

States Constitution provides greater protectionno to the defendant than
I, Constitution,Part Article 15 of the State we need not a separateconduct

process analysisdue under the Federal Constitution. See v. Zorzy,State
710, (1993).136 N.H. 714

A criminal defendant has a rightconstitutional not to be tried if he
is legally incompetent. See id. “The mental competence of an accused must

regardedbe as an absolute basic condition of a fair trial.” State v.
(1985) (brackets266,127Champagne, omitted).N.H. 270 and quotations

The two-pronged (1)test for competency requires that a defendant have: a
sufficient present toability consult with and lawyerassist his with a

degree (2)reasonable of rational understanding; and a factual as well as
rational understanding of the proceedings against him. See State v.

5,Haycock, (2001);146 N.H. States,6 see also Dusky v. United 362 U.S.
402, (1960).402 The burden is on the State to prove, by preponderancea of

evidence,the that the defendant is competent to stand trial. See Haycock,
146 N.H. at 6.

The defendant the trialchallenges court’s onlydecision with respect
to the first ofprong the test. To competentbe within the meaning of the

prong test,first of the the defendant must be able to communicate
meaningfully with his attorney “so as to be able to make informed choices

trialregarding strategy.” Champagne, 127 N.H. at 271. requiresThe test
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of theunderstandinga factualjustmore thanthat the defendant have
tosufficiently providecoherentid. He must behim. Seecharges against

a defense. Seenecessary to constructthe informationhis counsel with
(1967).454,459Trial, L.81 HARV. Rev.Note, to StandIncompetency

in himresultedimpairmentsthat the defendant’sDr. Davidoff testified
receptiveandorganization, planningdifficulty memory,withhaving

flexibly sustaininganddifficulty thinkingwithas well aslanguage,
standard, Dr. DavidoffDusky/ChampagnetheApplyingattention.

rendered the defendantdeficienciescognitivethat theseconcluded
attorney.with hiseffectively communicatingincapable of

that the defendant hadhand, agreedDr. DrukteiniswhileOn the other
thehe concluded that undercognitive impairments,”or brain“some

standard, competentbe to standthe defendant wouldDusky/Champagne
notsurrounding the crime wasfor the eventsmemorybecause “histrial

in least ato relate those events atand he was ableimpairedsignificantly
ithim. Dr. Drukteinis noted that wasand topolice”manner to thelogical

theto relate the same account ofwas ablethat the defendantsignificant
inprior tapedthe six months hisgave policeto him as hecharged event

factual detailprovide goodwas able toBecause the defendantstatement.
it, thatregarding opinedthe doctorquestionsand answerof the incident

in rational with hisway way”“in a reasonable and ado the samehe could
attorney.

have Dr.rejectedthe court shouldThe defendant asserts that
on insufficienthe based his conclusionstestimony becauseDrukteinis’

interview, medical andtests, policehour anda two and one-halfclinical
testing.extensiveexpertthe defendant’s conductedwhilereports,

of thetestimony credibilityon thegiven depends“The to beweight
is for the trial court towitnesses, credibility of witnessesand the
(1982).88, thePerrin, Relying upon94122 N.H.Roydetermine.” v.

cognitivethat the defendant’s deficitsthe trial court foundexpert,State’s
has a sufficientto stand trial becauseincompetent “[h]enot render himdid

degreea reasonable oflawyerwith his withability to consultpresent
theunderstanding ofand has a rational and factualunderstandingrational

couldpersoncannot find that no reasonablehim.” Weproceedings against
to theweight givenas to the to beto the same conclusionhave come

we, therefore, court.case; defer to the trialin thisconflicting testimony
(1980).552, 554120N.H.Hardy,See State v.

deficits, he wasof his mentalthat becausearguesThe defendant
as,case,”central to his suchwayin an informed issues“unable to discuss
todefense and whetherinsanityto assert anamong things,other whether

court found that the defendant’sThe trialnegotiated disposition.aaccept
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mental incapable strategizingdeficits did not render him of with his
and that heattorneys potential consequences beingunderstood the of

found insane. He did not believe that he was insane did not wish to beand
cross-examination,in aplaced psychiatricsecure unit. On the defendant

that, defense,stated insanitywhile he was not with an he wouldhappy
seriously consider his attorney’s advice. The fact that he testified that he
would think about the defense if his recommended it and the factattorneys
that he ultimately asserted the defense demonstrates that he towas able
strategize.

addition,In the statingdefendant’s rationale for that he would refuse a
negotiated plea does not necessarily mean that he could not understand
the consequences. The defendant maintained that he is innocent and he

did, however,stated that he “pleamistrusts bargains.” testifyHe that
was,depending on what the offer mayhe consider it. The trial court found

that this demonstrated his ability to consider the advice of counsel and
make his own agree.decisions. We

The defendant that heargues could not communicate meaningfully with
his attorney because he had little or no understanding of the evidence
against him or of the highly ofincriminating nature his confession and his
statements at the competency hearing. While the defendant’s admission
that he held down the victim and even hit him was itincriminating,
demonstrated abilityhis to strategize because he was attempting to show
that his participation was minimal tocompared Munson’s.

The defendant also contends that he could not communicate
meaningfully with his attorney confabulation,because of problemhis of
which is an unconscious back-filling memoryof gaps with fabricated
events. Dr. Davidoff testified that the defendant’s confabulations included
the following: The defendant claimed that theduring murder he saw the
victim die after he was andstrangled life;then come back to that,he stated

murder,after the he watched the police recover the bodyvictim’s from the
river; and he refused to admit that he 1986,shot himself in the head in
instead claiming wound,that his head wound,fromresulting gunshotthat
was caused by a hammer falling on him and that he had headundergone
surgery and was in the hospital due to headaches. The defendant asserts
that maywhile he appear to relate the events of the murder consistently,
his totendency confabulate casts upondoubt whether his version of the
events was true.

Dr. Drukteinis testified that the defendant did not confabulate
regarding the crime. He offered that logical explanationa of why the
defendant claimed that the victim died and came back to life is that the
victim likely lost consciousness after being strangled, dead,appeared and

Also,then was revived. the defendant’s account that he and Munson
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of theoppositefrom the bankbodythe retrieve the victim’spolicewatched
Further, theevidence.by physicaland corroboratedplausibleriver was

bythe murder was corroborateddescriptionof defendant’s ofrest the
to other incidentstestimony. regardand witness Withevidencephysical

confabulated, a caused his headnamely, that hammerthe defendant
fromperiod resultingto an amnesticwound, Dr. Drukteinis attributed this

he waswhyhis also contributed toperiodwound. This amnesticgunshot
chargecriminal thatpreviousto stand trial for theincompetentfound

expertthe State’suponThe trial court reliedcaused him to shoot himself.
and“plausibleaccount of the murder wasin that the defendant’sfinding

and otherwise.” Theevidenceby physicalconsistent” and “corroborated
finding.supportsevidence this

improperDrukteinis anappliedthat Dr.arguesThe defendant
that the defendant would behe testifiedcompetency standard when

competent.defense but was otherwiseinsanityto assert anincompetent
defendantwhere we held that “aupon Champagne,The defendant relies

incompetentandproceeding purposesfor some trialcompetentcannot be
127incompetent.” Champagne,or he iscompetentHe is eitherfor others.
didis Dr. Drukteinisargument misguided.The defendant’sN.H. at 274.

insanityto assert anincompetentthe defendant wasnot conclude that
Rather, insane andtrulyhe that if the defendant weredefense. stated

defense, incompetent.then he would beinsanityrefused to consent to an
however, that thetestified, that he did not believeDr. Drukteinis

Therefore, he did not anapplywe conclude thatdefendant was insane.
standard.improper competency

rejectedhavethat the trial court shouldlastly arguesThe defendant
lawyersthat canerroneouslyhe statedtestimonyDr. Drukteinis’ because

anmayfor their clients and advancemake fundamental decisions
the client’s consent.mental deficits withoutbased on a client’sargument

Drukteinis did in fact make thesethat Dr.Assuming decidingwithout
rejected,should have beenassertions, testimonynot find that hiswe need

theon this offinding portioncourt did not base itsbecause the trial
testimony.

II

expertthe trial court excludedThe that becausearguesdefendant
intent, of hisdeprivedof he wason the issuepsychological testimony

favorable, defense, to a fairto a andpresentallrights present proofsto
I, HampshireArticle 15 of the Newbytrial Partguaranteedas

to the UnitedFourteenth AmendmentsConstitution and the Fifth and
States Constitution.
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the is admissible under Newthat evidenceThe defendant asserts
technical,702, scientific,“Ifprovides:Rule whichHampshire of Evidence

ofwill assist the trier fact to understandspecialized knowledgeor other
issue, as ana fact a witness qualifiedevidence or determine inthe to

or Suchopinionin the form of an otherwise.”may testify theretoexpert...
it embraces an ultimatetestimony solely“is not becauseobjectionable

importantof R. Ev. 704. Anto be decided the trier fact.” N.H.byissue
aidexpert testimonyis whether the “willaffecting admissibilityfactor its

Laurent, 492, 495in its truth.” State v. St. 138 N.H.jurythe search for the
(1994); “Thereporter’s questionsee also 702 notes. is whetherN.H. R. Ev.

witness, knowledge subjector on theby study experience,the either has
or to that of intestimony superior people generalmatter of his her so

it assist the of fact.”concerning probablythat his or her views will triers
omitted).Laurent, 138 495 The trial court has wide(quotationsSt. N.H. at

excludingin and we not reverseadmitting expert opinion,discretion or will
of v.its decision unless we find an unsustainable exercise discretion. State

James, (1995); Lambert, 295,50,140 N.H. 147 29651 State v. N.H.cf.
(2001) standard).(explaining unsustainable exercise of discretion To show

sustainable,trial thethat the court’s decision is not defendant must
“clearlydemonstrate the court’s rulingthat was untenable or

Lambert,to of his 147prejudiceunreasonable the case.” N.H. at 296.
Laurent,In St. his convictionappealed degreethe defendant of first

assault, where not ofpled guilty by insanity.he had reason See St.
Laurent, 138 pretrial hearing,N.H. at 493. At a the for adefendant moved
ruling admissibility experton the of the of histestimony psychiatrist

hisregarding inability requisiteto formulate the intent commit theto
motion,offense. trialcharged See id. The court denied the defendant’s

“diminishedholding that not a defense in Newcapacity adoptedis
omitted).Id. at 494 On we thatHampshire.” (quotation appeal, determined

a ofadvocating capacity,the defendant not new defense diminishedwas
aoffering negate requiredbut rather was the evidence to element of the

We,charged therefore, admissibilityoffense. the of theSee id. considered
id.;ofexpert psychological evidence under our Rules Evidence. See N.H.

702, ruling,R. Ev. 704. the court’s that “theholdingWe affirmed trial
testimony of an on the ultimate issue of whether theexpert psychologist

in fact or the forcapable formingdefendant formed was of intentrequisite
the St.charged jurythe crimes will not aid in its search for truth.”

Laurent, 138 N.H. at 495. We concluded that:

juryThe of the issue ofcapable decidingis intent without
in livesexpert everyday constantlyassistance. Jurors their

make on whether ofjudgments the conduct others was
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intentional or accidental. expertThe unquestionably has the
ability to look at what the defendant said and did to form an

onopinion whether the assault was done knowingly, but this is
not beyond Thus,the ken of the average juror. it theis

responsibility intent,factfinder’s to determine not the expert’s
juror.as a thirteenth A psychological expert possessdoes not

knowledge to of“superior” that the onaverage person the issue
Therefore,of intent. we conclude that the trial properlycourt

profferedexcluded the testimony.

omitted).(quotations,Id. citations and ellipses
case,In the instant the defendant to offerproposed expert testimony

during his bifurcated on abilitytrial his to form the intent torequisite
commit the charged offense. The expert psychologist testified as to the
defendant’s capacity.mental He not givewas allowed to his opinion as to
whether the defendant’s cognitive deficits rendered him incapable of
acting purposely under the statute. See RSA 630:l-a. The trial court
concluded that because New Hampshire recognizedoes not the diminished

defense,capacity any argument thethat defendant’s cognitive deficits
prevented him from forming necessarythe intent to commit the charged
offense was precluded.

Laurent,As in St. we conclude that the defendant was not
advocating the adoption of a new criminal defense. The defendant offered
the expert psychological testimony to negate an element of the degreefirst

charge.murder He proposed that his expert testify that he could not form
the necessaryintent to commit the crime. The psychologist was allowed to

as to thetestify deficits,defendant’s mental cognitiveand an area in which
the jury intent,would need assistance. As however, Laurent,to as in St.
the defendant’s “psychological expert not possessdoes knowledge
‘superior’ to that of the average person.” Laurent,St. 138 N.H. at 495.
Therefore, the trial court did bynot err theexcluding proffered testimony.

In oflight this holding, we conclude that the defendant’s constitutional
rights were not violated. The defendant was allowed the opportunity to
present expert psychological evidence regarding his mental capabilities,
and also advanced an ininsanity defense a bifurcated trial.

Affirmed.

Dalianis, JJ.,Nadeau and concurred.


