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Peters, P.L.L.C., of Manchester Van Loan(.EugeneStarr &Wadleigh,
on of the NewHathaway orally),III and J. on the brief and behalfTodd

Union, plaintiff.theHampshire Civil Liberties for

(Michael Brown,K. assistantPhilip attorney generalT. McLaughlin,
the State.attorney orally),on the brief and forgeneral,

NADEAU, Starr, an of theappealsJ. The Darren from orderplaintiff,
J.){Manias, the to Thegranting State’s motion dismiss.Superior Court

surchargethe achallengecourt dismissed to 5%superior plaintiffs
in We reverse andprisonassessed on made State commissaries.purchases

remand.
Hampshireis in the New State PrisonThe incarceratedplaintiff

the tocommissarya where inmates are ableprisonThesystem. operates
food, electronics and other items.paper clothing, variouspurchase goods,

andis on sold for the maintenancesurcharge goodsA 1% assessed all
1,1999,July legislaturethe enactedoperation commissary.of the Effective

622:7-b, provides:RSA which

the ofcommissary prison operatedin a for saleEvery state
5 of thesurcharge percentcommodities shall collect a of sales

to thisprice every pursuantof item sold. All funds collected
to thecontinually appropriatedshall be in anddepositedsection

victims’ assistance fund.
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(2001). theRSA 622:7-b If the contributions made to victims’ assistance
$750,000,exceed into thedeposited generalfund the excess is fund. See

6:12,1(aa) 2001).RSA (Supp.
(1)appeal plaintiff argues appliedOn the the is exsurcharge: post facto

(2)retrospectively; processand violates his State and federal due rights;
(3) (4)equal rights;violates his State and federal andprotection violates

Hampshire’s againstprohibition disproportionateNew taxation. Because
taxation,decide this issue ofappealwe on the we needdisproportionate

address the plaintiffs remainingnot arguments.
The standard of a motionreview on to dismiss is whether the allegations

plaintiffsin the are of apleadings reasonably susceptible construction that
permit Co.,would Provencal v. Mut.recovery. See Vermont Ins. 132 N.H.

(1990).742, dismiss,744-45 In ruling upon a motion to the plaintiffs factual
areallegations assumed to be true and all reasonable inferences drawn

therefrom are construed most to Iffavorably plaintiff.the See id. at 745.
the facts as alleged legal relief,would constitute a basis for the motion to

shoulddismiss be denied. See id.
plaintiffThe theargues that 5% a tax. Hesurcharge is contends that

because the purpose surchargeof the is not it must be topenal, intended
Further,revenue. plaintiffraise the theargues surchargethat is the

of a itequivalent imposedsales tax because is fixed rate on ofat a the sale
goods.

statute,To properly characterize the mustwe determine its basic
bypurpose looking at its essential See Opinioncharacteristics. theof

Justices, (1953).527,98 N.H. A528 tax is an “enforced tocontribution
raise revenue and not to reimburse the specialstate for services rendered

givento party.” Justices, 749, (1977).a theOpinion 117 N.H. 756of
of surcharge maintenance,Collection the 5% neither funds the overhead or
ofoperation commissary,the nor prisonreimburses the for aproviding

commissary. The purpose surchargestated of the is to to5% raise revenue
thefinance victims’ fund.assistance As as victim compensationlaudable

be, itmay is not forappropriate us to give purpose any weightthat in
deciding whether surchargethe is a tax. In thelight statutoryof language

622:7-b,therefore,of RSA surchargewe hold that the is a tax.
plaintiffThe arguesnext that surchargethe 5% is applied

indisproportionately violation of the HampshireNew Constitution.
Disproportionate taxation is proven specificthrough facts that

a widespreaddemonstrate ofscheme intentional discrimination. See Sirrell
State, (2001).346,v. 146 N.H. 373 To determine whether a taxing system

meets the State’s requirementsconstitutional we examine three provisions
of the State Constitution. See Smith v. Admin.,N.H. Revenue 141Dep’t of
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HampshireNew(1997). First, I, Article 12 of the681, Part685N.H.
tocommunity righthas aof the“[e]verythat memberstatesConstitution

life, he isliberty, property;andit, of hisenjoymentin thebyprotectedbe
protection.”of suchexpensein thecontribute his sharebound totherefore ’

haye taxes beI, to thatrequireArticle 12PartinterpretedWe
Seesimilarly.be treatedtaxpayerssituatedsimilarlyandproportional

Smith, 141 N.H. at 686.
that theprovidesII, of our constitutionSecond, Article 5Part

reasonableandlevy proportionalandimpose“topowerhas thelegislature
of, and residentstaxes, all the inhabitantsassessments, rates, uponand

bethat all taxationrequiresarticlewithin, Thisthe said state.”
rate,inand uniformequal... in valuationreasonableand“proportionate

(1989)640,Justices, (quotation642131 N.H.theOpinionand just.” of
share,omitted). so that each individual’sin “due proportion,must beTaxes
(1945)448,Dover, 449v. 93 N.H.more, Rollinsuponshall fall him.”and no

omitted).(quotation
tax “polls,toII, legislaturetheArticle 6 authorizesFinally, Part

article, theto thisPursuantestates, property.”classes ofand other
forofclassify types propertytoauthoritythe broadhaslegislature

ato constitutesufficiently inclusiveisas the classificationlongtaxation so
(1978).343,Justices, 345118 N.H.theSee Opiniondistinctive class. of

ahowever,This the court will invalidateunlimited, andnotispower
Seeis to discriminate.purposeor if itsif it is unreasonableclassification

(1951).533, 536Justices, 97 N.H.theOpinion of
Assuming true,are weplaintiffs pleadingsin theallegationsthe

is,andapplieddisproportionatelytax issurchargethat the 5%conclude
to thesubject 5%retail transactionstherefore, onlyTheunconstitutional.

There iscommissary.prisonat theplaceare those that takesurcharge tax
onlyThecommissary.prisonsold at thegoodsthenothing unique about

is theother retail transactionsandthese transactionsdistinction between
reason haslegitimateNoprison.the Statetakes atplacefact that the sale

such a classificationand thereforeto create this distinctionpresentedbeen
impermissible.is

isandspecialis a cost assessmentsurchargethat thearguesThe State
a,tax. Weonimposedlimitationsto the constitutionalsubjectnottherefore

those whouponmade“chargesarecost assessmentsagree. Specialdo not
King,v. 109thereby.” Niemiecofferedadvantagesof theavail themselves
provided.(1969). related to the services586, 587 The must bechargesN.H.

of allthat 5%requirementNiemiec, legislativeheld that theIn weSee id.
into thebeprobation depositedofbymade the boardcollectionsmonthly

inOur decisiona tax. See id. at. 587-88.constitutefund did notgeneral
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Niemiec was based theupon fact that the collection was a5%
reimbursement measure for performedthe services theby board of

andprobation partiesthe forresponsible paying the 5% benefited directly
contrast,from those services. See id. at 587. In prisonersState neither

of,make Therefore,use nor benefit from the victims’ assistance fund. the
surcharge5% cannot be characterized a specialas cost assessment.

We recognize significantthe public policy considerations underlying
programs such as the victims’ assistance fund and our holding is not

dispute However,intended to the tocontinuing need fund such programs.
reasons,for the foregoing we reverse and remand.

Reversed and remanded.

Duggan, JJ.,Dalianis and concurred.
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