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theagreementline would neither defeatupholding boundaryAs the
that therespondent,of the nor the I would holdobject prejudicestatute

is and enforceable.boundary agreementline valid
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defendant, a ofDALIANIS, Smalley, by juryThe Steven was convictedJ.
318-B:26, (1995),substance, anda controlled see RSA IIpossession of

(1993).offense, 263:64,after see RSA VIdriving suspension, subsequent
C.J.)(Murphy, bythat Court erredappeal, argues SuperiorOn he the

the thatbythe to a statement made defendantallowing State introduce
thatdiscovery. arguesnot to him He alsoprovided during pretrialwas
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there to aprovewas insufficient evidence reasonable doubt that hebeyond
in ofpossessionwas a controlled We possessionsubstance. reverse the

conviction and remand.
5, 1999,The record Onsupports following Julythe facts. New

Hampshire State Police Brian Hester vehicleSergeant stopped a being
95,driven the defendant on near theby Hampton plaza,Interstate toll

observingafter what he suspiciousdescribed as behavior. There was a
passenger in the withautomobile the defendant. The defendant did not
have and addition,a license told Hester he left it InSergeant that at home.
he produced a temporary registration that was neither in his name nor the

name,passenger’s and admitted that he did not know namethe of the
owner. A subsequentautomobile’s checkrecords revealed that the

operatedefendant’s license to an in Hampshireautomobile New was
suspended that heand had been previously drivingconvicted of after
suspension.

Sergeant Hester asked the defendant for himpermission to search and
the vehicle the Sergeantand defendant consented. Hester discovered a
wad of cash in a inpocket the State Troopersdefendant’s shorts. Donini
and openHoldsworth discovered an can on the ofbeer floor the front
passenger side and a oncooler the rear on theseat driver’s side of the

cooler,vehicle. examining the Sergeant Hester fourUpon found cans of
cold anbeer and ofunopened pack cigarettesCamel in traya next to a
small red cloth wrapped cloth,around several items. Inside the red

rod,Sergeant Hester found a smokingmetal a andpipe a vial acontaining
substance later positivethat tested for cocaine residue.

conducted,While the wassearch being the defendant and the passenger
were cigarettes. Sergeantsmoking Hester determined that the defendant
was Camelssmoking and the passenger was Doráis.smoking Sergeant
Hester thearrested for possessiondefendant of a controlled substance and

afterdriving suspension, subsequent offense.
trial,theDuring Sergeant Hester askedwas how he knew the

defendant smokingwas cigarettes,Camel to which he inreplied part:

recall,And Ias when he left he wanted his Icigarettes, and
gave him the Camels,ofpackage because he indicated those
were his.

Sergeant Hester testified thethat of Camelspackage he was toreferring
was the in theunopened package cooler. The objecteddefendant to the

thetestimony groundon that it referenced a bystatement made the
defendant that was not priordisclosed to trial as required by Superior
Court Rule The98. trial objectioncourt overruled the and informed the
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to thewhyasSergeanthe cross-examine Hesterdefendant that could
report.innot his policestatement was included

count,on possessionfor a verdict theThe moved directeddefendant
finding a reasonablesupport beyondthe could not aarguing that facts

theThe trial court deniedwas in of the cocaine.possessiondoubt that he
of aof count of possessionwas convicted onemotion. The defendant

of afteroperating suspension,and one countcontrolled substance
appealoffense. This followed.subsequent

toby failingthat the trial court erredarguesOn theappeal, defendant
the defendant’s statementtestimony regardingSergeantstrike Hester’s

to He alsopriorto the statement trial.the State failed disclosebecause
afinding beyondto asupportthe was insufficientargues that evidence

cocaine. The defendant doeswas in ofpossessionreasonable doubt that he
subsequentafterdriving suspension,his forchallengenot conviction
potentiallythe isof evidence claimsufficiencyoffense. Because the

it first.dispositive, we address

the EvidenceSufficiencyI. of

motiondenyingthat trial court erred in hisThe thearguesdefendant
to asupportwas insufficientverdict the evidencefor directed because

possessionthat he was in of cocaine.finding a doubtbeyond reasonable
whether,evidence, we basedof the askreviewing sufficiency“When the

it,from whenand reasonable inferencesall the evidence allupon
State, anythe trier of facta to rationallightconsidered in most favorable

wasa doubt that the defendantcould found reasonablebeyondhave
(2000) omitted).388, 389 (quotationClyde,v. 145 N.H.guilty.” State

didbecause itThe that the evidence was insufficientarguesdefendant
indrugsto who thepossessedall rational conclusions asprecludenot other

to thedo not link himcigarettesthe He asserts that the Camelcooler.
ofthat he knew about or was awaredrugs because he made no admission

Moreover, that no evidencearguesthe he there wasdrugsthe in cooler.
contrary,thepassenger.he the cocaine with the Onjointly possessedthat

possessionwas inpassengera is that theargueshe that rational conclusion
theof cocaine.

substance,aa for of controlledgain possessionTo conviction
a athe reasonable doubt thatprove beyondState must

(2)(1) of drug;of the nature the hadknowledgedefendant: had
(3)and had ofvicinity; custodyof in hisknowledge presenceits

drugand over it. If theand exercised dominion controldrugthe
policethe thephysical possessionnot in defendant’s whenwas

it, possession.constructiveprovefound the State must
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Constructive can inferred frompossession incriminatingbe
statements or circumstances to thelinking the defendant

suchdrugs, possessions drugs.as found near thepersonal
Further, drugsof bepossessionconstructive need not
exclusive.

(citations(1989)Turmelle, 148,State v. 132 N.H. 155 quotationsand
omitted). illegal“A conviction for bepossession may uponbased evidence

defendant,that [drugs,]the while found on thepersonnot the of inw[ere]
Nickerson,a place 47,under his dominion and control.” State v. N.H.114

(1974) omitted).52 (quotation ellipsisand When more one personthan
found,occupies premises proofthe where are mere that adrugs defendant

is one of those isoccupants proveinsufficient to his constructive
(1986).Stiles, 81,possession. State v. 128 86 of “personalN.H. Evidence

possessions of the instandingdefendant close toproximity the controlled
maysubstance aprovide sufficiently close nexus between the defendant

and the substance to allow the to inferjury possession.” Id. and(quotation
omitted).brackets

case,In this policethe discovered a cooler on the seatrear on the
driver’s side of an theautomobile that defendant was operating. In the
cooler was an unopened pack cigarettes,of Camel which the defendant
stated was his. cigarettesThese were the same cigarettesbrand as the the

automobile,defendant was smoking during the search of the and were
found in close to inproximity drugsthe the cooler. this evidenceViewing
and all reasonable ininferences from it the mostlight favorable to the
State, we aconclude that rational oftrier fact could beyondhave found a
reasonable doubt that the defendant was guilty beingof in possession of a
controlled substance.

DiscoveryII. Rule Violation

The defendant arguesnext that the trial failingcourt erred in to strike
Sergeant testimonyHester’s regarding statement,the defendant’s and
that he is entitled to a new aas result of this Generally,trial error.
decisions relating pretrial discoveryto arematters within the sound

LaRose, (1985).discretion of the 146,trial court. State v. 127 N.H. 152
“The defendant has the burden to demonstrate that the trial court’s
discretionary ruling clearlyis untenable or unreasonable to the prejudice
of Bouchard, 581, (1994).his ease.” State v. 138N.H. 583

98,Superior Court Rule in pertinent part, provides:

(10)Within ten dayscalendar after the of a notentry guilty plea
defendant,by the providethe state shall the withdefendant a
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statements, oral, signed unsigned,written or orcopy of all
to law enforcement officer or hisanythe defendantbymade

by state as evidence atare intended for use theagent which
pretrial evidentiary hearing.trial at aor

it is to theduring broughtIf time theany proceedingsat
complythe that a has failed to with thispartyattention of court

rule, under thejustcourt take such action as it deemsmaythe
(i)circumstances, orderingto: theincluding not limitedbut

(ii)notprovide discovery previously provided,to theparty
(iii)hearing, prohibitingof the trial orgranting a continuance

(iv)disclosed,the evidence notintroducingthe fromparty
against partyfees the or counselassessing attorneyscosts and

this rule.who has violated the terms of

tothe this rule when it failedThe defendant asserts that State violated
trial, he was a result.prejudicedto and that aspriordisclose his statement

the and properthe statement was reasonableargues strikingHe that
remedy under the circumstances.

Rule itthat it violated 98 whenAt oral the State concededargument,
therefore,focus, is on whether theto Thefailed disclose the statement.

thatThe State first arguesin to strike the statement.refusingcourt erred
in to the statement becauserefusingtrial did not err strikethe court

deliberatelythat State withheldnothing in the record shows the
thefrom the record thatthat there is no indicationagreeinformation. We
98,the Rulefailingin bad faith in to disclose statement.State acted
ofhowever, ofimposition upon proofnot the sanctionsdoes condition

intentional or willful behavior.
the did not createarguesThe that the admission of statementState also

thetestimonystrikingto the becausesufficient so as warrantprejudice
thetestifytoSergeant goingthat Hester was aboutdefendant was aware

It contendsdefendant and the Camel cigarettes.between theconnection
Sergeant priorto Hesterample opportunity deposethat the defendant had

Camelsmokingtrial how he knew the defendant wasinquireto to
v.upon Peopleof its the State reliescigarettes. support argument,In

1992).McFee, (Ill. distinguishable,Ct. We find McFeeApp.595 N.E.2d 64
however, to trial thatpriorin case the defendant was awarebecause that

Thus,id. atintended to introduce his statements. See 68.prosecutionthe
of rule is tocourt, discovery protectthat the therecognizing purposethe

found that there wasinadequate preparation,andagainst surprise
a new trial. Id.insufficient to warrantprejudice
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policeBecause did a toSergeant reportHester’s not contain reference
statement,the the defendant not haveallegeddefendant’s could
Rather,anticipated its introduction. he logically expectedwould have that

linkSergeant would him to the heby testifyingHester cooler that was
thesmoking cigarettes. disputeCamel Because defendant does not this

fact, it deposewould have been for him to the Weunnecessary Sergeant.
generalwill not a burden toplace upon attemptdefendants to obtain trial
toapproval deposecourt the State’s trial. To dopriorwitnesses to so

to“requirewould trial counsel be thannothing clairvoyant,”less and
bywould thwart the of Rule 98purpose depriving the defendant of the fair

Co.,notice to which he is Realtyentitled. Welch v. Gonic 128Trust N.H.
532, (1986).536

The theadmission of defendant’s was highly prejudicial.statement
A link between the defendant and the the incooler was critical evidence

prosecution’sthe Sergeantcase. Hester’s wastestimony extremely
damaging in that it not simplyshowed that it was plausible that the
cigarettes defendant’s,in the thecooler were certainty.but that it was a
Cross-examining Sergeant Hester as to why the wasstatement not
included in reporthis would not cure such damage.

disagreeWe with the State that the defendant has not priorshown how
notice of the statement would have affected his trial strategy. As the

brief,defendant correctly states in his when evidence is not disclosed prior
trial,to defense counsel cannot properly advise a client as to what evidence

the State has significanceand the of that evidence. This auncertainty has
direct effect on trial strategy. It impedes defense counsel’s toability fully
examine the circumstances and decide whether to advise the defendant to
enter a plea. proceeds trial,If the case as,to such important issues for
example, towhat include in an statementopening or whether the

implicated.defendant should aretestify
Therefore, we hold that the trial court bycommitted reversible error

failing Sergeantto strike testimonyHester’s to the it toextent referred
the allegeddefendant’s statement. possessionThe defendant’s conviction
is reversed and remanded for a new trial.

Reversed and remanded.

Brock, C.J., Nadeau, J., concurred; Horton, J.,and retired, specially
assigned 490:3,under RSA concurred.


