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threshold ofcosts fell below theand constructionequipmentcombined
Hammond, 284, 289143 N.H.$1,090,617. OutingSee Hill Club v.Red

(1998).

Affirmed.

finalnot take in theBroderick, J., argument partbut didsat for oral
Dalianis, JJ.,BROCK,C.J., concurred.vote; andand NADEAU
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boundary lineDALIANIS, the of a commonJ. involves locationThis case
Ossipee. Superiorin Thepropertyof real locatedparcelsbetween two

line entered(T. Nadeau, J.), boundary agreementrelying upon aCourt
interest, title State. Wequietedin in theparties’into theby predecessors

and remand.reverse
E. Miltonrespondent,Thefollowingrecord the facts.supportsThe

Ossipee.real inDow, parcels propertyofadjacentand the State own
as Mill Road.Hodgdonknownboundarya commonThese shareparcels

Road the State’sof Mill andHodgdonis westrespondent’s parcelThe
ofvicinitylocated in thelargethe A esker islies to northeast.parcel
orridgeoftenis a narrow sinuous“longMill Road. An eskerHodgdon
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sand,mound of Thirdgravel, and boulders.” Webster’s New
Dictionary 1961).775 ed.(unabridgedInternational

largeBoth were of asparcels originally part one tract known Lot 20. In
1800’s,the a mill 20 ofearly Ossipeewas constructed on Lot and the town

mill,laid out a public highway Hodgdonto the which became known as Mill
1862, 1880,Road. The mill was indestroyed and in the town discontinued

Hodgdon Mill Road and maintainingceased it.
1972, subdivided,By 20 had one the propertyLot been with half of

(Retsof),belonging to the Retsof Trust theCompany predecessorState’s
title, half,in and the other known as Exception, belongingHobbs to the

(Hobbs),familyHobbs a in to the Inpredecessor respondent.title 1972
1973,and John Morse of Kearwood theIncorporated surveyed Retsof

property. surveyThis was to plan,used create a subdivision which was
recorded in the Carroll County of Deeds in 1974.Registry June The

surveyKearwood and plansubdivision Milldepicted Hodgdon Road as
road)running topthe of thealong (upperesker between the parcels.

7, 1974,On September andRetsof Hobbs entered into a boundary line
agreement. respectWith to the eastern boundary of Exception,Hobbs the
agreement provides that it runs “along westerlythe sideline of said
Hodgdon Road,Mill across from land of the ofparty part,the first on a tie

E,course and feet,distance N 31° 12’36” 2029.4 to an rodiron set at the
junction of the old MillHodgdon Road and the Pine River.” The
agreement not however,does reference any survey; the courses and
distances set forth in the agreement describing Hodgdon Mill Road match
those in the survey.1973 Kearwood The agreement was recorded in the
Carroll County Registry 13,1974.of Deeds on September

Hobbs subsequently conveyed ExceptionHobbs to Pollini Brothers
(Pollini)Incorporated deed,by warranty 30,1976.onrecorded September

Included with the deed was a sketch of the property depicting the physical
location of Hodgdon road,Mill as the upperRoad the locationsame as that
shown on the Kearwood andsurvey plan.subdivision

1978,In June the purchasedState the Retsof parcel, which became
known as the Pine River State Forest. purchasingAfter the property, the
State marked the alongtrees the boundaries with blue blazes. The
respondent purchased 1995,ExceptionHobbs in ofApril aware the State’s
marked boundaries.

1997, however,In respondentthe thedisputed State’s location of
Road,Hodgdon Mill road,aclaiming that lower which diagonallyran down

esker, (lowerthe eastern of road).side the was the boundarycorrect After
examining the boundary agreementline and the Kearwood subdivision
plan, the State concluded itthat accurately blazed the boundaries called
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in 1997by Julyinformed the letterrespondentfor in those documents and
marked.boundary properlythat the was

cutting on the1998, respondent beganthe down treesIn December
them,on and excavatedparcel, of which had blue blazesState’s some

to theunsuccessfully stopAfter attemptingfrom the esker.gravel
encroachment, trial court forpetitionedthe State therespondent’s

filed cross-respondentto which the adamages,relief andinjunctive
to title.petition quiet

view,a titlequietedand the trial courtevidentiary hearinganFollowing
State, agreementline establishedfinding boundaryfavor of the that thein

reliedboundary.common Because itroad as the intendedupperthe
to theboundary agreement parties’line locatetheexclusively upon

of Hodgdonto historical locationboundary, court declined consider thethe
reconsideration, wasa motion for whichrespondentRoad. The filedMill

appealdenied. This followed.
1)trial erred by:that the courtrespondent arguesOn theappeal,

2)1858; admittingit in theas existedrefusing Hodgdonto locate Mill Road
it tofindingevidence and relevantboundary agreementline into

8)boundary; the 1976 Polliniadmittingparties’determine the common
4) that lineevidence; ruling boundaryand theand intodeed sketch

parties.not due to mutual mistake of thecould be reformedagreement
the court’sthe must show that trialprevail appeal, [respondent]“To on

by theboundar[y] unsupportedof wasdisputeddetermination the
Prudhomme,of Flanaganas a law.” v.evidence or was erroneous matter

(1994). line561, boundarywe conclude that theN.H. 565 Because138
unenforceable, remainingrespondent’swe do not reach theagreement is

arguments.
(1992) forgoverns472 the criteriachapterIn RSAHampshire,New

It that:creating boundary agreement. provideslinea

ofboundarythe between the land or estatesWhenever line
in and the location of the same asadjoining dispute,owners is

predecessorsin of owners or of theirdescribed the deeds said
the monuments andbyin title cannot be determined

deeds, mayin of said theany partiesboundaries named
manner,in the andby agreement followingsaid lineestablish

not otherwise.

agreement writing,the shall be inRSA 472:1. It further thatprovides

line their lands is inthat ... the division betweenreciting
in deeds or inrespectiveline described theirdispute, that the

title cannot be locatedpredecessorsthe of of their inanydeeds
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groundon bythe reason of the loss or obliteration of the
described,monuments and boundaries therein named and and

containing a of linecomplete descriptionfull and the thus
established____agreed upon and

addition,RSA 472:4. In the lineprovides agreed uponstatute that “[t]he
surveyed distances,shall be byand established courses and and suitable

permanentand andplacedmonuments shall be at each end at each angle
boundaryof so upon.” RSA 472:3.the agreed

The respondent argues that the isagreement unenforceable because it
not complydoes with all of the statutory Specifically,formalities. he

contends that the is itagreement invalid because does not theidentify
survey upon which it is andbased because were not placedmonuments
along the boundary described in the agreement.

The of a beinterpretation ultimatelystatute is to decided by this court.
Hinsdale, 233, (1993).v. TownPope 137 N.H. 237 beginWe byof

examining plainthe oflanguage usingthe statute the ordinary meanings of
the words to determine legislative intent. LakesGreat Co. v. CityAircraft

Claremont, 270, (1992).N.H.135 277 In construing a statutoryof
provision, we theconstrue statute a whole. Theresa v. of YDC,as S. Sup’t

53, (1985).126 N.H. 55
We withdisagree the that therespondent agreement is invalid because

it does not refer to survey.a There is no requirement in the statute that
the parties refer theexpressly surveyto whichupon agreementtheir is

Rather,based. RSA 472:3 requires only that the agreed upon boundary
surveyedline be and byestablished courses and distances. This

fulfilled,requirement was byas evidenced the surveyKearwood of 1973.
found,The however,trial court the thepartiesthat to boundary line

agreement created an ambiguity “by failing to place... suitable
anglemonuments at each of agreed upon Nevertheless,the boundary.” the

agreementcourt ruled that the was valid because the statute does not
expressly an agreementinvalidate that tofails with ofcomply all the
statute’s requirements. theWhile statute is silent as to the consequences
of non-compliance, provides472:1 any agreementRSA that entered into

bemust created pursuant to the manner in statute,set forth the “and not
added.)otherwise.” (Emphasis RSA 472:3 provides that suitable and

permanent monuments shall be placed at angleeach of the disputed
boundary. Generally, the use of the word “shall” in a statutory provision is

command,a mandatoryrequiring enforcement. See City Manchester v.of
Doucet, (1990).680,133 N.H. 683

As generala ofprinciple statutory construction, we presume that
legislaturethe the meaning chose,knew of the words it and that it used
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Club, Inc., 623,N.H.advisedly. CountryAhern v. Laconia 118those words
whole,(1978). aHaving chapterRSA 472 as we624-25 considered

validity boundary agreement uponthe of a lineinterpret conditioningit as
boundaryTo asatisfying statutory upholdall of the formalities. otherwise

statute,the itsrenderingeviscerateagreementline as valid would
the in suchWe will not construe statutemandatory language meaningless.
(1997).284, we142 N.H. 287 WhileAppeal Barry,a manner. See of

create an unfavorable result in somerecognize that this construction could
cases, make it conform to an intentionlegislationwe not “redraft towill

Ahern, at 625.fairly therein.” 118 N.H.expressednot
Fernald, (1934), arguesv. 86 468State,The Dame N.H.relying upon

ifin this evengiventhe line should be effect caseboundary agreementthat
472. Westatutory chapterto formalities of RSAcomplyit fails with the

Dame, a line was notboundary agreementwe held that thatdisagree. In
could nevertheless constitute colorstatutorythe formalitiesexecuted with

adverse Id. at 470-71. Becausepurpose possession.of title for the of
Dameappeal,is not an issue in this we findpossessionadverse

distinguishable.
lineboundarythe trial court’s that therulingwe reverseAccordingly,

Because the trial court’s decision was basedwas enforceable.agreement
we remand for furtherupon boundary agreement,the linesolely

opinion.thisconsistent withproceedings

and remanded.Reversed

BRODERICK, J., did take in the finalargument partsat for oral but not
J.,vote; BROCK, C.J., concurred; DUGGAN, dissented.

aDUGGAN, J., issue in this case is whetherdissenting. principalThe
all ofboundary specificis if the fail to follow theagreement partiesinvalid

(1992). theThe invalidatesmajorityin RSA 472procedures chapter
statutoryall ofcomplybecause it does not with theboundary agreement

alongnot placedmonuments werespecifically,formalities. More because
the thatmajorityin the concludesboundary agreement,the line described

thisdisagreeI withagreement is void and unenforceable. Asthe
statute, dissent.respectfullyof the Iinterpretation

intoenteringpartiesRSA 472 sets forth the criteria forchapter
472:1, is aPursuant to RSA whenever thereboundary agreements.line

“in themay by agreementthe lineboundary, parties establishdisputed
added.)manner, chapter(Emphasisand RSAfollowing not otherwise.”

that be followed whenproceduresthen forth the mustspecific472 sets
472:3, ForRSA :4.boundary agreements.into line Seeparties enter

boundarymust their newparties surveythatexample, requiresthe statute
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line, place and permanent line,suitable monuments around the document
472:3,the in andagreement writing agreement.record the See RSA :4. In

case, partiesthis the thefollowed all of statutory exceptformalities the
requirement that andthey place permanentsuitable eachmarkers at end
and angle agreedat each of the upon boundary. See RSA 472:3.

agreeI legislature’sWhile that the use of the word “shall” in RSA 472:3
is mandatory and not Ihortatory, disagree with the majority’s conclusion
that an owner’s failure to follow the set forth inprocedures chapterRSA
472 anrequires ofautomatic invalidation the lineboundary agreement.

law,Under our case legislaturewhen the forth mandatorysets a
requirement but provide enforced,does not thathow mandate is to be the

modeappropriate of judiciallyenforcement must be determined. “Our
ininquiry similar cases has focusedgenerally on two factors: consideration

of the statutory goals ofand consideration whether the party seeking relief
has shown aprejudice as result of the violation.”statutory Appeal of

(1994).Martino, 612, 615138N.H.
case,In this the ofobject the statute would not be defeated if this court

upheld boundarythe agreement. apparent objectline The chapterof RSA
472 is to aprovide by adjoiningmechanism which owners of land can

boundaryresolve line disputes. requirementThe placingof monuments on
the isproperty toseemingly finality regardensure with to the chosen

monuments,line.boundary By requiring all parties to the boundary line
agreement their subsequentand purchasers are certain to where theknow
new boundary doubtful, however,line Itexists. is legislaturethat the
intended a party’s bythat failure to statutory formalityabide this should
result in an automatic determination that the boundary agreementline is
unenforceable. Such a strict interpretation of the statute would not further
the legislature’s goals of finality, upsetbut would instead many boundary
line agreements that longhave been notyetsettled do with all ofcomply
the ofrequirements chapterRSA 472.

Nor inrespondentwas the prejudiced bythis case the placefailure to
monuments around the Theboundary line. trial foundcourt that when the
respondent purchased Hobbs Exception, he had actual ofnotice the
boundary agreement, received a ofsketch the theproperty depicting
physical location of Hodgdon road,”Mill Road as the “upper and was
aware of bluethe blazes that the had onState marked the trees around the
boundaries. As there ampleis in the to supportevidence record the finding
that the plaintiff had notice of the lineboundary agreement and
understood agreementthe to depict physicalthe location of Hodgdon Mill

road,”Road “upperas the the has toplaintiff provefailed that he was
prejudiced anyin way by the to placefailure monuments around the
boundary line.
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theagreementline would neither defeatupholding boundaryAs the
that therespondent,of the nor the I would holdobject prejudicestatute

is and enforceable.boundary agreementline valid
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defendant, a ofDALIANIS, Smalley, by juryThe Steven was convictedJ.
318-B:26, (1995),substance, anda controlled see RSA IIpossession of

(1993).offense, 263:64,after see RSA VIdriving suspension, subsequent
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the thatbythe to a statement made defendantallowing State introduce
thatdiscovery. arguesnot to him He alsoprovided during pretrialwas


