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Yes,ATTORNEY MILLER: I understand.

CHIEF Finally,JUSTICE BROCK: I a Iquestionwanted to ask asked
of the Senate. positionIs it the of the House that this usurpedcourt
legislative responsibilities when it inengaged the redistricting process.

ATTORNEY MILLER: Absolutely not. Thank you.

not,CHIEF JUSTICE IsBROCK: there anything further? If the
—matter

JUSTICE DALIANIS: Mr. Carter.

ATTORNEY ICARTER: have furthernothing to add.

CHIEF IOkay,JUSTICE BROCK: sorry didn’t mean to overlook you.
inWe’llbe you.recess. Thank

31,2002Order dated December
The court having been notified by the Attorney General that the State

has toagreed pay services,the technical advisor’s bill for nothere is need
for a further order. These arecases closed.

Brock, C.J., Nadeau, Dalianis, JJ.,and and Duggan, concurred.
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orally,and se.by probriefMetcalf,Robert L.

(JohnP.C.,Owen, F. on the brief andGriffin,of Amherst Jr.&Griffin
(Elizabeth on theLaw of Manchester Cazdenorally) Office,and Cazden

brief), for the defendant.

defendant, Lawson, ofDALIANIS, Shirley appeals an order theJ. The
J.) to for lack ofdenying her motion dismiss(Ryan,Milford District Court

jurisdiction. We reverse.personal
involvingaction an Internetout of a breach of contractThis case arises

resident,defendant, a “JohnJerseyThe a advertisedtransaction. New
“eBay.”30 on an Internet auction site known asDeere mini excavator”

Hampshire.in Newphysically presentThe defendant has never been
excavator, Metcalf,Robert a Newplaintiff,on the thebiddingPrior to

(e-resident, electronic mailthroughcontacted the defendantHampshire
mail) receiving an e-mailquality.to the Afterinquire product’sabout

product goodhim that the was inmessage assuringthe defendantfrom
condition, and won the auction.he bid on the excavator

auction, exchanged messagesthe further e-mailpartiestheFollowing
he was a Newplaintiffat the informed the defendant thatpointand some

Jerseyto New andplaintiffThe then traveledHampshire resident.
concluded, plaintiffthethe After the transaction waspurchased excavator.

thethe excavator and tried to contactproblems withexperienced
a did notdefendant, to refund. The defendanthoping partialreceive

respond.
The defendant moved forplaintiff complaint.The filed a small claims

dismissal, insubject personal jurisdictionwas to Newthat she notarguing
motion, stating, part:the inHampshire. The court denied
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sale,herBy advertising “E-bay”John Deere excavator on for
the defendant knew or should that the offerhav[e] know[n]
would be to in allpossible buyersextended 50 states. The Court

Internet,finds that onby doing business the the hasdefendant
requisitethe minimum contact with the State of New

Hampshire.

This appeal followed.
plaintiff“The bears the burden of demonstrating facts sufficient to
personalestablish jurisdiction over the Phelps Kingston,defendant.” v.

(1987).166,130 N.H. plaintiff170 The proofmust offer affirmative to
personalsubstantiate facts that relate jurisdiction.to See Brother Records

v. Publishers, 322,HarperCollins (1996), denied,141 N.H. 324 cert. 520
(1997).U.S. plaintiff, however,1103 The onlyneed make a ptima facie

of jurisdictional toshowing facts defeat a defendant’s motion to dismiss.
See id. at 325.

In determining whether a defendant subjectis to personal jurisdiction,
we generally Network,inengage two-parta inquiry. Staffing Inc. v.

456, (2000).Pietropaolo, “First,145 N.H. 457 the long-armState’s statute
Second,must jurisdiction.authorize such requirementsthe of the

(citationDue omitted).[F]ederal Process mustClause be satisfied.” Id.
Because we construe the State’s long-arm statute as permitting the

of jurisdictionexercise to the extent permissible under the Federal Due
Clause,Process Swanson, 625, (2000),see Alacron v. 145 N.H. 628 our

primary analysis relates to process.due See v.Dagesse N.V.,Plant Hotel
(D.N.H.113 Supp. 211, 215 2000).F. 2d

Pursuant to the Federal Due Clause,Process a court may exercise
personal jurisdiction over a non-resident defendant if the defendant has
certain minimum forum,contacts with the “such thethat maintenance of
the suit does not offend traditional notions of fair play and substantial
justice.” Alacron, “Where,145 N.H. at 628. here,as specific rather than
continuous contacts with the forum are the basis for personal jurisdiction,
whether these contacts are sufficient jurisdictionto confer aover foreign
defendant depends upon the relationship defendant,between the the
forum, and the litigation.” Id.

In ifdetermining the specificexercise of personal jurisdiction
comports with due process, (1)we examine whether: the relatecontacts to

(2)the action;ofcause the defendant purposefullyhas availed herself of
the protections (3)law;of New Hampshire and it would fairbe and
reasonable to require the defendant to defend the in Hampshire.suit New

Corp. General, (2001).v. 305,Harcourt 146 N.H. 308 All threeSkillsoft
factors must be satisfied in order for the jurisdictionexercise of to be



216,F. 2d at and each factorSupp.113constitutionally proper, Dagesse,
ata 130 N.H. 171.case-by-case Phelps,on basis.must be evaluated
factor,this as the firstto no in case todisputethere beappearsBecause

herself ofthe availedconsidering purposefullyif defendantbegin bywe
of laws.Hampshire’sthe Newprotections

of the determination whether an“The constitutional touchstone
due remainscomports processwithjurisdictionexercise of personal

in theestablished contactspurposefullythe defendant minimumwhether
Court, 102,480 U.S.SuperiorCo. v.Industryforum Asahi MetalState.”

omitted).(1987) contactsand Minimum(quotations108-09 brackets

act which the defendantbya basis in somemust have
conductingofprivilegeof thepurposefully avails [himself]

State, the andinvokingthe forum thus benefitsactivities within
laws____Jurisdiction is where theproperof itsprotections

byresult from actions the defendantproximatelycontacts
with the forumthat create a substantial connectionhimself

State.

omitted). inquiry,“The focus of thisellipsisId. at 109 and(quotations
therefore, mightthe contacts havemerelynot ... defendant’s]is whether

whether these contacts should havein New butinjury Hampshire,caused
reasonably... she should havegiven defendant notice that[the]

Alacron, 145 at 628.in this State.” N.H.being haled into courtanticipated
a will notensures that defendantrequirementThe availmentpurposeful

random, fortuitousjurisdiction upona basedsubjectedbe to forum State’s
F. 2d 215.Supp.or 113 atDagesse,attenuated contacts.

jurisdictional principles inlong-standingto applyIt can be difficult
v. 17 F.Edberg Neogen Corp., Supp.Seeinvolving Internet contacts.cases

1998).104, 113 (D. Nevertheless, while2d Conn.

territorial-basedchallenges theundoubtedlyinternet...[t]he
oftotraditionally applied problemshaveconcepts that courts

that traditionalequally... it is truepersonal jurisdiction^]
foreseeability, minimumofrequirementsconstitutional

contacts, availment, mustand fundamental fairnesspurposeful
— internetany activity includingto beforecontinue be satisfied

— personal jurisdiction.an exercise ofsupportcanactivity

omitted).(citations InquotationsF. 2d 220-21 andSupp.113 atDagesse,
contacts, therefore, most courts holdof Internetanalyzing significancethe

jurisdictionof isof a State’s exerciseconstitutionalitythat the
activity theand of the commercialqualityto the natureproportionate

See, Authoritye.g., Sportsthe Internet.defendant conducts over
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Justballs, Inc., (E.D.806,v. F.Michigan, Inc. 97 2d 812-13Supp. Mich.
2000); Com, Inc., 1119,v.Zippo Mfg. Zippo Supp.Co. Dot 952 F. 1124
(W.D. 1997).Pa. A analytical appliedcommon framework in casesthese
incorporates a sliding approach,scale which that:provides

At one of spectrumend the are situations where a defendant
clearly does business over the Internet. If the defendant enters
into contracts of foreign jurisdictionwith residents a that

knowinginvolve the and repeated transmission of computer
Internet,over the jurisdictionfiles ispersonal proper. At the

opposite end are situations where a defendant has simply
posted oninformation an Internet siteWeb which is accessible
to users in Aforeign jurisdictions. passive Web site doesthat
little more than make information available to those who are
interested in it not groundsis for the exercise personalof
jurisdiction. The middle isground interactiveoccupied by Web
sites a exchangewhere user can information with the host
computer. cases,In these the jurisdictionexercise of is

bydetermined examining the level of interactivity and
commercial nature of exchangethe of information that occurs
on the Web site.

Co., (citationsZippo Mfg. omitted).952 Supp.F. 1124at
The Zippo test is not particularly helpful case,in however,this because

the majority of cases using it are uponbased a defendant’s conduct over its
See,own website. e.g., 113 F.Dagesse, Supp. 219-24;2d at Sports

Inc.,Authority Michigan, 812-14;97 F. 2dSupp. Co.,at Zippo Mfg. 952 F.
Supp. cases,at 1125-28. Unlike those the intransaction this case was
conducted through an Internet auction site. In analyzing issue,this we find

Collection, McCauley, (E.D.Ltd. v. 105 F. Supp. 2d 746 Mich.Winfield
2000), instructive.

Collection, Ltd.,In the court held that two sales made toWinfield
Michigan through eBay, alone,residents standing were insufficient to find
that the defendant purposefully availed herself of the privileges and
protections of the of Michigan.State Id. 749. judicialat The court took
notice that the function of an isauction to thepermit highest bidder to
purchase sale,the property offered for and that the choice of the bidder is
beyond Thus,the seller’s control. Id. it reasoned that the defendant’s sales
in the forum were the result of contacts,random and attenuated
insufficient for finding that the defendant purposefully availed herself of

privilegethe of doing Michigan.business in Id.
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of thecase, purposefullydid not avail herselfIn this the defendant
Hampshire her excavatorby sellingof business in Newprivilege doing

Collection, Ltd., had noin sheeBay. Like the defendantthrough Winfield
excavator,winning bidder on theultimatelywhb would be thecontrol over

itjurisdictions.from While isparticularbiddersnor could she exclude
the that a Newmay possibilitythe defendant have foreseenarguable that

excavator, alone isforeseeabilityon theHampshire mightresident bid
thepersonal jurisdictionthe of undersupportinsufficient to exercise

Woodson,v.Volkswagen Corp.World-WideFederal Due Process Clause.
defendant!],286, (1980). the than“It the conduct of rather444 U.S. 295 is

[her], specificto the ofparameterswhichbythe medium utilized
Music, LP,v. 33jurisdiction EnterprisesMillennium Millenniumapply.”

(D. 1999).907, 921 Or.Supp.F. 2d

createpartiesbetween theNor do the e-mail communications
First, topriore-mail sent theby plaintiffminimum contacts. thesufficient

ground support jurisdictiona to becausewinning the auction cannot be
Denckla,v.Hansonactivity.the result of his unilateralthat contact was

235, (1958).Second, to establishthere is insufficient evidence357 U.S. 253
by and whene-mails were initiated the defendantany subsequentwhether

a resident.Hampshirethat the was Newplaintiffshe was made aware
indicates, therefore, directedintentionallythat the defendantNothing

contracting with aHampshireNew or was aware she washer activities at
completed. Seeuntil after the transaction wasHampshireNew resident

1996)(6th1257,Patterson, 89 F.3d 1264-66 Cir.Inc. v.Compuserve,
at(defendant company,Ohio directed activitiesknowingly contracted with

use ofrelationship throughcommercialongoingforum and inengaged
Internet). encouraged byZippoif we the test asConsequently, applyeven

through thethat the defendant’s contactsplaintiff,the we conclude
of jurisdiction.to the exerciseInternet are insufficient warrant

transactionthe isolated nature of thisFinally, what to beappears
athat the defendant was commercialanythe absence of evidenceand

reject thejurisdiction. plaintiffsof Weagainst findingseller militate a
not thatpleadbecause the defendant didjurisdictioncontention that exists

onlyshe in one transactionengagedis a non-commercial seller or thatshe
tooffering proofof some affirmativeeBay. plaintiffThe had the burdenon

Records, 141jurisdiction. Brotherpersonalfacts that relate tosubstantiate
onto introduce evidenceplaintiff attemptsat To the extent theN.H. 324.

doinghe from sohis is barredsupport jurisdiction,to claim forappeal
Natalcolon,v.first to the district court. Statepresentedbecause it was not

(1996).689,140N.H. 691-92
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weAccordingly, engageconclude that the defendant did not in sufficient
activity in Statethis to make it fair and reasonable for ofpurposes due
process to herrequire to defend this claim here.

Reversed.

Brock, C.J., Duggan, JJ.,and Nadeau and concurred.
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brief),Hutchins on the Turgeon Associates,and & of Amesbury,

(Roger brief),Massachusetts D. onTurgeon the plaintiffs.for the

Nelson, Kinder, PC, (Blake&Mosseau ofSaturley, Manchester M.
brief),Sutton on the for Place,defendant Colby’sOl’ Inc.

Hollis, (MartinSulloway P.L.L.C.,& of brief),Concord L. theGross on
Assoc.,for the American Insurance as amicus curiae.

DUGGAN, The plaintiffs,J. J. Pare,Peter andRodgers Christian appeal
(T. J.)from a Nadeau,Superior Court inorder favor of defendant Colby’s

Place,Ol’ (Colby’s).Inc. The plaintiffs argue that the trial court erred in
denying their motion to thereallocate of damages.award We affirm.

plaintiffsThe were in carinjured accident,a accident. At the time of the
they were inpassengers a vehicle driven by defendant Mitchell E.
Hartford, III, who was intoxicated. The plaintiffs brought actions against
Hartford and Colby’s, the bar that had served Hartford alcohol prior to

12,the On April 2001,accident. the parties entered into a settlement


