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Hampshireof the New Senate.President

a than that ofcountryis more in freeright preciousPER CURIAM.“No
which,laws under asof those who make thea voice in the electionhaving

basic,citizens, illusorythe most arerights,Other evenmust live.good we
Sanders, 1,v. 376 U.S.Wesberrythe to is 17rightif vote undermined.”

(1964). theI, Constitution andHampshirePart Article 11 of the New
the Unitedthe Amendment toProtection Clause of FourteenthEqual

theHampshire equalto the of Newguarantee peopleConstitutionStates
uponcourt has been calledright, supremeTo assure that theright to vote.

Hampshire Senate.to a district for the Newplanestablish new
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This task has fallen to the court because the New Hampshire
Legislature failed to newenact a district for theplan HampshireNew

CONST,thefollowing II,Senate 2000 See 26.pt. II,census. N.H. art. Part
Article 26 of the State Constitution the torequires legislature redistrict

regular everythe senate at the followingsession federal decennial census.
The Legislature preparedNew senateHampshire redistricting plana that

houses,bothpassed by bywas but was vetoed the Governor. The
legislature did not override the vetoGovernor’s and recessed without

aenacting valid senate law.redistricting plan into
II, 26,Under Part the existingArticle senate districts are not

and, thus,constitutionally apportioned violate the equal voting rights of
CONST, Const,XIV;New citizens.Hampshire I,See U.S. amend. pt.N.H.

Accordingly,art. 11. the court must redraw the senate to preservedistricts
equal protectionthe and of theequal voting rights citizens. See Wilson v.

Eu, 545, 547(Cal. 1992).823 P.2d

BackgroundI. and HistoryProcedural

The New Hampshire Senate is comprised twenty-four single-memberof
CONST, II, 25,district See N.H. pt.seats. 26.arts. The State Constitution

requires the tolegislature redraw each senate seat into singlea member
nearly equal maydistrict “as be inas population” every years,ten based

CONST,upon the federal II, 11,decennial census. N.H. pt. arts. 26. The
began processsenate the of inredistricting February 2001.

The legislature received the 2000 incensus data March 2001. According
census,to the New Hampshire aexperienced growth10% in population

2000,between 1,109,2521990 and increasing from citizens in 1990 to
1,235,786citizens in 2000. growthThis was unevenly distributed between

State,the northern and southern portions of however,the with the largest
population growth occurring result,in the asouth. As it undisputedis that

census,thefollowing districts,2000 existingthe senate established in 1992
census,pursuant to the 1990 violate both the andState Federal

CONST, Const,I, 11;Constitutions. See N.H. pt. II,art. N.H. 26;art.pt.
Const, XIV; (1996).U.S. amend. RSA 662:3

Using census,the 2000 decennial the ideal population for each
51,491.senatorial district is The current senatorial districts invary

(+17.17%60,334apopulation highfrom of deviation from the ideal district
(-14.10%44,229population) to a low of deviation the idealfrom district

population). Adding the largest positive largestdeviation and the negative
deviation, (absolutewithout regard algebraic value),to sign yields the
overall range Johnson, 74, (1997).of deviation. See Abrams v. 521 U.S. 98
The overall ofrange deviation from populationthe ideal is 31.27%.This is
considerably higher than the range thepermissible under Federal
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Thomson,v.a district See Brownplan.for drawnlegislativelyConstitution
(1983) (overall from835, range of deviation ideal district462 U.S. 842-43

to a primais than is insufficient establishpopulation that lower 10% facie
ofEqualunder Protection Clause Federalcase of discrimination

(1973) (overall315, ofConstitution); Howell, range410 U.S. 329Mahan v.
limits”).tolerable“may approachdeviation of 16.4% well

on a of2002; public hearingsa of numberJanuaryIn after series
introduced senateRepublican leadershiptheproposed redistrieting plans,

(SB) 1, a district for the senateplanwhich set forth newproposedbill
theby both the senate andpassedthe 2000 census. SB 1 wasuponbased

however,bill,the on Marchhouse lines. The Governor vetoedalong party
22, 2002, the29, Mayveto onsenate considered the Governor’s2002. The

result,session, it. As a SBwas to overrideday regularlast of its but unable
CONST, II, “every44 (requiringN.H. art. thatpt.1 did not law. Seebecome

thesigned byof be Governorby legislatureboth houses thepassedbill”
two-thirds thelaw, both houses overridebecoming unless ofbefore

veto).Governor’s
2002,Aprilinvoked in when elevenThe of the court wasjurisdiction

thejurisdiction requestingpetition originala forDemocrats filedsenate
and tounconstitutionalexistingcourt to the State senate districtsdeclare

redistrietingto enact a valid senatelegislaturedeadline for theimpose a
redistrieting consistent withplanto athe need establishplan. Given

election, acceptedwerequisites before the 2002 senateconstitutional
(1982).474, 476Gallen, 122N.H.jurisdiction.See Monier v.

aenactingthe recessed without22,2002, the senate and houseMayOn
determined,23, 2002,May the courtplan. Onredistrietingvalid senate

plan validlya would beredistrietinghad thatthat since it no assurance
election, afor it must establish constitutionalupcomingenacted in time the

533, (1964);Sims,v. 377 585See U.S.redistrieting plan. Reynoldssenate
(1977).Finch, 407, 415Connor v. 431 U.S.

redistrietingtask of NewaccomplishThe to the thecourt endeavored
theefficiently givenand asfairly, quickly possible,Senate asHampshire

the toprimary. It ordered partiesof the scheduled Septemberimminence
2002;6, plansJune newproposals byredistrietingsubmit constitutional

requiredThe court furtherthat date were not considered.submitted after
andthe 2000 census datauponthat submitted be basedany proposal

Oralperson/oneof one vote.comply principlethe constitutionalwith
11, 2002. This decision followsand held on Juneargument was scheduled

argument.afterdaysthirteen oral
of“extraordinary where the introductionan [one]Because this case is

thethe will hastenpossessed by judge,outside and notexpertise,skills
the of thedelicate balancejust adjudication dispute dislodgingof a without
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(1stStates, 149, 156 1988),juristic role,” v. 863 F.2d Cir.Reilly United the
Bowers,itsparties Bobbycourt informed the of intent to Directorappoint

of the South Carolina and Control Board Office of ResearchBudget and
Statistics, reviewingas its technical advisor. After and thedismissing

itsingle objection regarding appointment,received Bowers’ the court
appointed him as its advisor topursuant authority.technical its inherent

(AlaskaCoon, 386, 1999)See id. generallySee State v. 974 P.2d 395-96
advisors).technical(discussing authority expertof courts to appoint

appointedBowers thewas to aid court in theunderstanding relevant
terminology and withtechnology redistricting, helpassociated to the court

plans and,understand theredistricting by parties,submittedthe where
necessary, to assist the in the aspectscourt technical of the redistricting
plan.

The court received plansfour senate district for consideration. The
court has reviewed each in detailplan and has also theconsidered written
and oral submissions of parties.all

II. Governing Principles

“Reapportionment primarilyis a legislativematter of consideration and
Monier,determination.” 122 N.H. (quotation omitted);at 476 see

Reynolds, 377 U.S. at 586. state legislature is the“[A] institution that is by
far the identifybest situated to and then reconcile state policiestraditional
within the constitutionally mandated framework of populationsubstantial

Connor,equality.” Thus,431 U.S. at 414-15. we undertake the “unwelcome
obligation of inperforming legislature’s that,the gingerly,stead” mindful

court,as a “possesswe no distinctive to compromisemandate sometimes
conflicting apportionment policiesstate people’sin the Id.name.” at 415.
Had the legislature with itscomplied obligation to reapportion “according
to ... fashion,”constitutional in arequisites ourtimely intervention would

Monier,have 476;been unnecessary. 122N.H. at see Reynolds, 377 U.S. at
586.

Person,/OneA. One Vote

II,1. PartHistory Article 26of

beginWe with a discussion of the person/oneone vote standard under
our own constitution. HampshireThe New Constitution guarantees that

CONST,each citizen’s vote will equal I,have weight. N.H. art. 11.pt. To
II,ensure right, Constitution,this Part ofArticle 26 the State as amended

1964,in thatrequires the State be “single-memberdivided into [senate]
CONST,districts, nearlyas equal may II,as be in population.” N.H. pt. art.
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asnearlythe “asinterpret phrase equalThis first toopportunity26. is our
may population.”be in

II, 26 theto Article as a result ofThis was added Partphrase
in See OF CONSTITUTIONAL1964. JOURNALConstitutional Convention

(1964). amendment,305, to 1964 senatePrior theCONVENTION 317
taxes, not Levittpopulation.on of Seeapportioneddistricts were the basis

(1962).243, onlytheHampshire“NewMaynard, [was]104 N.H. 245v.
representationof no taxation withoutprinciplestate which ... carried the

by theIts districts determined[were]to its ultimate conclusion. Senate
Id. (quotationsthe districts.”paid byof direct taxes saidproportion

omitted). II,1964,to Part Article 26 read as follows:Prior

senate,in themay equally representedthat state beAnd the
shall, from time to time divide the state intothe legislature

districts, nearly mayas as be withoutequaltwenty-four
makingand in thisdividing unincorporated places;towns and

division, the ofthey govern by proportionthemselvesshall
districts, timelythe and make knownpaid bydirect taxes said

eachthe the limits of district.to the inhabitants of state

omitted).(quotationId.
the 1964redistricting, beforethough requiredEven the constitution

Indeed,the senateredistricted senate.legislature rarelytheamendment
in not redrawn until 1961. See id.districts drawn 1915 were

1964, was introduced at the Constitutional ConventionIn a resolution
from taxes tosenateseeking change apportionmentto the basis for

result of recentcame the convention a“[a]sThe matter topopulation.
“[i]tCourt” and the concern thatSupremethe United Statesbydecisions

system apportioningour of State Senatea matter of time beforeonly[was]
was declared unconstitutional.according property”Districts to taxable

Convention, supra at 48.Journal of Constitutional
began, the United Statesone week after the conventionApproximately

initsHampshire opinionfor the District of New issuedDistrict Court
1964).(D.N.H. Levitt,Stark, In the federal courtv. 233 F. 566Supp.Levitt

of the federal constitutionalit serious doubt“entertain[ed]stated that
theselecting the members ofvalidity Hampshirethe New method forof

Levitt, noted, however, the569. The court that233 F. atlegislature.” Supp.
of ayetnot held that both housesSupreme Court hadUnited States

ofon the basisapportionedhad to belegislaturebicameral state
of Newonlyif of the houses theand intimated that onepopulation,

thethe of population,were on basisHampshire Legislature apportioned
Id.scrutiny.courtmightother house survive federal
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convention, first,The at with ofmaking changeswrestled to the method
apportioning representatives. difficult,the house of provedWhen this too

apportionment.the turned toconvention its attention senate JOURNALOF
Convention,Constitutional at As onesupra delegates272. of the

noted:

I stood before told itgroups repeatedlyhave and them that was
not to thenecessary adjust House situation as as welong

theadjusted situation____[Yjesterday adjustSenate we did not
the House as tosituation so make it consonant with what the

wants____ButSupreme importantCourt what is isright now
putthat the on a populationwe Senate basis because of the fact
havethat we left the House as we left it ifyesterday____Now

we make our Senate with inprinciple equalityconsonant the of
werepresentation, yesterdaythen what did is fine. If we don’t

consonant,todayhere make it we left toopenhave ourselves
question.

Id. at 272-73.
II,The convention thus resolved to amend Part Article 26 make clearto

that apportioned uponsenate districts would be based population equality
and ten years, followingwould be redrawn the census. Id.every decennial

resolution, 1964,at 280. result ofAs a the convention’s in November voters
asked,were “Are ofyou in favor theamending apportionconstitution to

the senate districts on basis of population possiblethe as asequally
town,dividing any place?”without ward or at 305. Consequently,Id. Part

II, Article 26 was amended to state:

may senate,And that the state be equally in therepresented
legislaturethe divideshall the state into single-member

districts, innearly equal mayas as be eachpopulation,
towns,consisting of contiguous city wards and unincorporated

town,withoutplaces, dividing any city or unincorporatedward
place. legislatureThe form single-membershall the districts at
its next session ofapproval byafter this article the of thevoters
state and the regularthereafter at session eachfollowing
decennial federal census.

Const, II,N.H. pt. art. 26.

In of the thelight history II, 26,of 1964 amendment to Part Article
we hold the phrase nearly equal maythat “as as be in population” is at
least as protective of the citizens’ as thevoting rights federal constitutional

one person/onestandard of vote. Accordingly, we need not undertake a
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II,Part Articlethis decisionanalysis uponand we baseseparate federal
(1983).Ball, 226, We federal casesrely upon124 N.H. 23326. See State v.

analysis.aid in See id.onlyConstitution to ourinterpreting the Federal

One VoteRequirement2. Substantive Person/Oneof

Constitution, singlefor but a“there can be roomUnder the State
— 368,Sanders,voter, Grayone v. 372 U.S.rule one vote.”constitutional

(1963) (Stewart, thereforeJ., concurring). requiresOur constitution382
person’sso each voteLegislature apportionedthe be thatthat State

588Reynolds,See 377 U.S. atequal possible.asweightcarries as near
must(Clark, J., concurring). overriding objective redistricting][of“[T]he

variousamong [legislative]of theequality populationbe substantial
indistricts, toany approximately equal weightthe of citizen isso that vote

However, a needin the State.” Id. at 579. Statethat of other citizenany
to stateequality” legislativewithpopulation respectnot achieve “absolute

(1983).725, 732-33v. 462 U.S.Daggett,districts. Karcher

may fromplan varyto a state districtdegree legislativeThe which
it isdepends, part, uponin whetherabsolute population equality

State morelegislature by legislaturesthe or a court. haveimplemented by
fromvaryto that absoluteleeway redistricting plansthan courts devise
(1975).Meier, 1, 26-27v. 420 U.S.ChapmanSeepopulation equality.

approximateto deviation fromrespect plan, anyWith “a court
historicallyofsupported by enunciationpopulation equality must be

added).Id. atunique (emphasisfeatures.” 26significant policystate or
redistricting of ajustifications, plana court-orderedpersuasiveAbsent

ordinarily goal equality“must achieve the oflegislature populationstate
inId. The latitudemore than de minimis variation.” at 26-27.with little

“ispopulation equalityfrom thusplans departcourt-ordered to
byapportionmentsnarrower than that accorded devisedconsiderably

reasons forlegislatures, articulating specialand the burden ofstate ...
in offollowing populationa the face substantialpolicy... [state]

Connor, 431 U.S. at 419-20.inequalities correspondingly higher.”is
However, anynor furnishedlegislaturescourts are“[n]either

general languagefrom thethat enable them to extractspecialized calipers
whatmathematical formula that establishesof the ... the[constitution]

Mahan,and not.”permissible,of is what isrange deviationspercentage
U.S.410 at 329.

that we are a stateargueThe and senate becausepresidentsenate
court, rather thanlegislatureswe use the to stateappliedshould standard

We disagree.the to district courts.appliedstandard federal
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All toupon redistricting governedcourts called make decisions are
the ofby legislatures, engagedsame measure restraint. Unlike courts in

redistricting primarily view the task the of the onethrough lens
person/one vote and otherprinciple givenall considerations are less

Connor,See 431 U.S.weight. at 415. “The framers in their wisdom
entrusted this decennial exercise to the thelegislative branch because
give-and-take of the legislative process, involving as it does
representatives byelected the to makepeople precisely these sorts of

decisions,political policyand is preferable anyto other.” Jensen v.
Bd., (Wis. 2002).537, believe,Wisconsin Elections 639 540N.W.2d We

therefore, that we too must our task in aaccomplish “circumspectly, and
discrimination,” Connor,manner free from any taint of arbitrariness or

omitted),431 U.S. at 415 (quotation and that the thathigh standard
governs a federal court-enacted redistricting plan applies to weany plan
adopt.

B. Other State PrinciplesConstitutional

In requiringaddition to that senate maydistricts be “as as beequal
(1)in population,” the New Hampshire Constitution mandates that: senate

comprised towns,districts be of “contiguous” city wards and
(2) town,unincorporated places; no city ward or unincorporated place may
town,be divided unless the city ward or unincorporated place requests

referendum; (3)bydivision and each senate onlydistrict must elect one
CONST, II, 26,senator. N.H. pt. arts. 26-a. These additional requirements,

however, are to thesecondary overriding principleconstitutional of one
person/one (Md.Legislative 428,vote. See In re Districting, 475 A.2d 439
1984); 177, (Vt.In re 157, 160 1974);Senate Bill 318 A.2d Rice English,v.

1010968, 2002 (Ala.2002).No. WL 1052048at *2
Contiguity amay be valid consideration in adistricting legislativestate

body. Reynolds,See 377 U.S. at 578-79.“A mayState legitimately desire to
maintain the integrity of political subdivisions,various insofar as possible,
and provide for compact districts of contiguous interritory designing a
legislative apportionment scheme.” Id. at 578. generally agreeCourts that
contiguous territory touches,is territory connected,that oradjoins is as
distinguished from territory that separatedis otherby See In reterritory.
Legislative Districting, 436; Hickel,475 45;A.2d at 846 P.2d at In re
Sherill, (N.Y.124, 131 1907).81 N.E.

Other States considering similar constitutional provisions have held
that the contiguity requirement is intended to prevent partisan
gerrymandering. See Legislative 436;In re Districting, 475 A.2d at see
also Reynolds, 377 U.S. at 578-79. Political gerrymandering is “[t]he
practice of adividing areageographical districts,into electoral often of
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advantage byto one an unfairhighly irregular shape, give political party
DICTIONARY 696opposition’s voting strength.”the BLACK’S LAWdiluting

(7th 38,1999); 846 P.2d 45Conference,ed. see also Hickel v. Southeast
(Alaska 1992).

each twenty-fourConstitution that of the senaterequiresThe State also
districts, which that each district electssingle-memberdistricts be means

only one senator.

byIII. Plans Submitted the Parties

theplan againsthave reviewed each submitted neutralWe
principles set forth above.constitutional

PlanA. Petitioners’

is a “least inplan change” approach,The assert their whichpetitioners
to the“constituency consistency” “greatestendeavored to maintainthey

the fromThey rangeextent aver that overall of deviation thepracticable.”
in ispopulation planideal senate district their 4%.

is it doesplan entirely uponThe flawed because not rest thepetitioners’
data, by law. Staterequiredfederal census as “Our Constitution

inonly yardstick legislative guide makingone as a anestablishes
theyardstick generalThat is the last census of inhabitantsapportionment.

of United thisby authoritythe state taken of the States or of state.”
(1993)State, 128,Secretary (quotationv. 138 N.H. 131McGovern of

omitted).
(referreddata from the census to PL 94-171While federal as census

data) the inpopulations uponreflects ward based lines effect as ofward
1, 2000, of the reflectApril bysome the data used wardpetitioners

1,2000.upon changed Aprilbased the lines after Some ofpopulations ward
are as thepopulations by petitionersthe ward used the not the same ward

in 94-171 For example,contained the PL census data.populations the
9,088 6,ofpetitioners adjusted populationuse an for Manchester ward

10,678for ward 6 is in the PLpopulationwhile the Manchester 94-171
Thus, discrepancies petitioners’data. there thecensus are some between

and the PL 94-171census data wardpopulations populations.ward
census cityThe used the PL 94-171 data for all wardspetitioners except

Claremont, Rochester, Manchester, Keene,in the cities of Nashuathose
cities,When the PL data is for thoseand Dover. 94-171 substituted the

addition,range populationoverall of deviation is In theactually 7.92%.
petitioners’ changes the senate districts for of the State’splan 32.89%

(406,493 citizens) comprisedand district 7 is no ofpopulation longer
territory.contiguous
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that the dividespresident argues petitioners’ plan artificiallyThe senate
Concord, advantage.the of Laconia and Dover for partisan politicalcities

of the in thepresident arguesThe senate also that some districts
petitioners’ plan oddly shaped comprised contiguousare and are not of
territory purpose protectingfor the sole of Democrat incumbents and

instance,For one district containstargeting Republican incumbents. both
Nashua,a of the and a of the ofcity cityward of Manchester ward even

land, athough bythese wards do not touch but instead border common
waterway.

accurate,if president’sEven the senate criticisms are we note that
while these of considerations betypes political may permissible in

have no inlegislatively-implemented redistricting plans, they place a
Wilson, 576-77;court-ordered remedial See 823 P.2d atplan. see also

(5th 1985)265,v.Wyche Jury,Madison Parish Police 769 F.2d 268 Cir.
curiam).(per

B. Senate President’s Plans

The senate president proposed planshas two alternative for the court’s
The plan “compromise plan,”consideration. first is a which the senate

asserts “is the next closest to thepresident plan legislature’s intent.”
toAccording the senate thepresident, “compromise plan” therepresents

results of of negotiationweeks between the senate Republicans and
1,Democrats. It is tosaid combine elements of SB the plan supported by

Republicans,the of planand the thesupported by Democrats and
bysubmitted the petitioners, allegedand is to have an rangeoverall of

population deviation of 9.83%.The second aplan plan,”is “deviation which
the senate president rangeasserts has an overall of deviation of less than
4% from the ideal district population.

Both are flawed for the sameplans reasons as are the petitioners’ plans.
petitioners,Like the the senate did notpresident rely solely upon federal

data,census but instead relied upon populationward data that differed
from the data inreported the federal census.

The senate president’s “compromise plan” used the PL 94-171 census
data citybase for all exceptwards for those in Manchester and Nashua.
When the PL cities,94-171 data is substituted for those the rangeoverall
of population 9.2%,deviation actuallyis and the plan changes the senate

(297,846citizens).districts for of population24.10% the State’s
The president’ssenate plan”“deviation used the PL 94-171census data

base for city Manchester,all wards inexcept those andNashua Concord.
cities,Wflienthe PL 94-171 data is substituted for those the overall range

of population 5.4%,deviation actuallyis and the plan changes the senate
(429,310citizens).districts for of the population34.74% State’s
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the senatebythe submittedpetitioners’ plan, plansAs with the
Although presidentthe senateembody political considerations.president

of negotiationis a of weeks between“compromise plan” productclaims the
Democrats, Theadopted.and it was not “deviationRepublicanssenate

1Althoughconsiderations. SB wasplan” similarly politicalis laden with
deviation, manythe is inrange plana lower overall ofmodified to achieve

rejectedandby Republicansto the senaterespects plan supportedsimilar
by senate Democrats.

C.Senate Plan

1,in minorthe contained SB with someplanThe senate has submitted
for the sameproposed plando not the senate’sadoptmodifications. We
The senate’splans.that do not the other submittedadoptreasons we

thefederal census data. Whenentirely upondoes not restproposed plan
substituted, range ofplan’s populationPL data is the senate overall94-171

actuallydeviation is 9.66%.
the senateplan changesthe senate’splans,Like the other submitted

changesIt thepopulation.of the State’ssignificant portiondistricts of a
citizens). Also,(384,391 likeof the State’s populationdistricts for 31.10%

It ispartisan advantage.the senate’s seeksplans, planthe other submitted
and1, by Republicansto the senateplan supportedmost similar SB

Democrats.by senateopposed

D. SB1

that we must either orderargueThe senate and senate president
starting1 it our inpointto take to SB or use asplace pursuantelections

for theoptionsour own. We decline bothredistricting plana ofdevising
set forth below.reasons

because, like the other plans1 the court’sadopt planWe do not SB as
the neutralcomplythe it fails to with constitutionalby parties,submitted

plansLike theplans.of court-ordered remedialrequiredcriteria
PL 94-171rely exclusively uponthe SB 1 does notby parties,submitted

data that differs from thepopulationSB 1 relies warduponcensus data.
like theAdditionally, plansto the federal census. submittedreporteddata

very specific political“the culmination ofrepresentsthe SB 1by parties,
and, cases, CountyColleton Council v.agendas.”in some individual

3:01-3609-10,01-3581-10, 3:01-McConnell, CIV.A. CIV.A.Nos. CIV.A.
(D.S.C. 2002).3892-10,2002 at *28WL 1065576

reasons, template,SB 1 as ourFor same we also decline to usethese
examined it forby parties,the submitted the wealthough plansas with

by1 thethough passedEven SB wasredistricting policy.evidence of State
and, thus,law, it is some evidence ofit did not become whilelegislature,
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judicialnot entitled to the deferenceredistricting policy,State it is
Bd.,See Prosser v. Electionsfully redistricting plans.accorded enacted

(W.D. 1992).859, “have theOnly fully plans867 Wis. enactedSupp.793 F.
of Id.political legitimacy.”virtue

reasons, that none of the submittedFor all of the above we conclude
above, eachexplainedfor the court. Asplans appropriate adoption byis

plan partisan politicalrelies different data. Each has “calculatedplan upon
(the unknown). principleddetails of are We have noconsequences which

that we would beway [among] plans, especially knowingto choose the
consequence byan unknown intended the choice weendorsing politicalbut

Wilson, the court devised aAccordingly,make.” 823 P.2d at 576-77. has
redistricting consistent with neutral State and federal constitutionalplan
principles.

TV.Court Plan

goalThe of the court’s is to theplan remedy constitutional
deficiencies in the senate districts. Inexisting devising plan,the we are
guided primarily by the State and federal ofprinciplesconstitutional one

Also,person/one vote. we use as our benchmark the existing senate
districts because the senate indistricting plan enacted 1992 is the last
validly planenacted and is the “clearest expression legislature’sof the

Council,intent.” Colleton County 2002 WL 1065576 at *24. We consider
the 1992 senate to theplan be best evidence of State redistricting policy.

addition, districts,In by ensure,theusing existing senate we are able to to
the greatest extent thatpracticable, each senatorial district contains
roughly And,the same constituents validlyas the last enacted weplan.
adhere to Hampshirethe New constitutional requirements that each
senate district single-member towns,be a district ofcomprised contiguous
city town,wards and unincorporated places cityand that each ward and

CONST, II,unincorporated place not be divided. N.H. art.pt. 26.
mind,inprinciplesWith these we have determined that to theremedy

districts,inpopulation existing preferabledeviations it is that the core of
maintained,those districts be contiguous populationswhile are added or

necessarysubtracted as to correct the population deviations.
plan 4.96%, and,The court’s has an of ofrange onlyoverall deviation

thus, satisfies the one vote standard.person/one
above, that, cities,As referred to the court inwas informed certain ward

conducted,lines may changedhave been since the 2000 census andwas
that it was not known whether such were made the PL 94-changes using
171 census data. For we haveexample, been advised that Manchester and

adjusted released,Nashua have ward lines since the 2000 census data was
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these lines inconsistent with the PL 94-171 data asmaking reportedward
for We also been advised that Rochester has added athose wards. have

released, making similarlyward since the 2000 census data was its wards
PL data.inconsistent with the 94-171

However, data,necessaryno us with all of theparty providedbecause
data,exclusivelythe court’s relies the PL 94-171 censusplan upon which

of the Census forprovided by redistricting purposes.was the Bureau
made, it the of thechanges responsibilityWherever such have been will be

to conform the ward lines to the PL 94-171 data or toappropriate officials
make internal election accommodations.process

Further, the the court’splans by parties, planunlike the submitted
itchange Hampshire changesthe least for New citizens in thatimposes

(232,565of the State’sonly populationthe senate districts for 18.82%
citizens).

Moreover, single-memberall of the court’s senate districts are districts
towns,comprised contiguous cityand are each of wards andthey

CONST, II, art. 26. with theunincorporated places. pt.N.H. Consistent
Constitution, town,anythe does not divideHampshire planNew court’s

city place throughout planward or the entire State. Theunincorporated
cities, Nashua,and were also insplits only splitalso two Manchester which

plan anyenacted in 1992. The is drawn withoutredistricting planthe
partisan politics.consideration of

II,Because the failed to meet the mandate of Part Article 26legislature
Constitution, court touponof the New the has been calledHampshire

requirementassure that that is met. It is in fulfillment of thatrequirement
adopted planthat the court has the for formation of senate districts

and theopinion. plan immediatelyattached to this This is effective
of a.m. Juneinjunction against filing periodthe senate is dissolved as 12:01

court,26, motion toby filing any2002.Unless otherwise ordered the the of
stay plan.reconsider shall not the effective date of the

So ordered.

Brock, C.J., Nadeau, Duggan, JJ.,Dalianis and concurred.and
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(Dated 11,2002)Julyon Motion to ReconsiderOrder
motion to reconsider theis the Senate President’sBefore the court

24, his motion are affidavitsJune 2002. Attached toopinion,court’s issued
how the clerksexplainingclerkscitythe and Manchesterfrom Nashua

time,For firstrespectivefor their cities. thecreated new ward boundaries
claimed to have used federal census blocktheycourt was advised thatthe

case,companionin lines. In a Petitionadjustingdata wardequivalency of
a., mapscourt the official of& the receivedBurlingPeterRepresentative

adjustedas aftershowing the ward boundariesNashua and Manchester
cityof the Nashua and Manchestercopies2000 census and certifiedthe

after the 2000changedreflect the ward boundariescharters as amended to
used bydiffer from the ward boundariesThe new ward boundariescensus.

HampshireNewestablishing plana new district for thethe court in
asks, the courtamong things,other thatThe Senate PresidentSenate.

the ward lines forby usingfor the Senate currentplanamend the district
and Manchester.Nashua

to this Theleadingthe the of motion.filingis to review eventshelpfulIt
2002,Aprilin when eleven senatejurisdiction of this court was invoked

tooriginal jurisdictiona the courtpetition requestingfiled forDemocrats
imposeand to aexistingthe districts unconstitutionaldeclare State senate

redistricting plan.enact a senate Givenlegislaturefor the to validdeadline
a consistent with constitutionalredistricting planthe need to establish

election, accepted jurisdiction. On2002 senate webefore therequisites
a22, 2002, enactingwithout validthe senate and the house recessedMay

determined,2002,May 23, the court thatredistricting Onplan.senate
enactedredistricting validlya would beplanit had no assurance thatsince

election, it a constitutional senatein for must establishupcomingtime the
redistricting plan.

redistrictingto the of the Newaccomplishcourt taskThe endeavored
givenand as thefairly, efficiently quickly possible,Senate asHampshire

It ordered the toprimary. partiesthe Septemberimminence of scheduled
6,June 2002. To ensureredistricting proposals bysubmit constitutional
Senate basedHampshirefor the New wasapportionment planthat the

byof the state takenof the inhabitantsupon generalthe last census
state, anyof the court ordered thatthe United States or thisauthority of

use PL 94-171 census data andby partiestheredistricting plan submitted
5,2002,file. On June theprovided equivalencyit a census blockthat be as

census,the 2000 Newfollowinga motion thatallegingSenate filed
andcensus data from the census bureaucities receivedHampshire’s

that “it isallegedlines. The Senatecityto their wardproceeded redraw
correspondnotHampshire mayNew citiesbythat lines drawnlikely ward

court on June 5in the order.” Therequestedthe block files court’swith
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plansan order the to submit on linespermitting partiesissued based ward
as a of the The specificallydrawn result 2000 federal census. court noted

that it was no as whether suchexpressing opinion any plan satisfyto would
vote,the oneprinciple person/onefederal and state constitutional of and

partiesinvited the to address that issue in their pleadings and at oral
argument.

The court orplans by partiesreceived the submitted the on before June
6,2002. The plans by theysubmitted the indicated that basedparties were
upon ward boundaries drawn after the 2000 federal wascensus conducted.

the plans byNone of submitted the identified theparties ward boundaries
conducted,changed after the 2000 was ofcensus the location the new ward

boundaries, or the data from which the changed ward boundaries were
derived.

Thus, 10, 2002,on June in companionthe ofcase Petition of
a.,Representative Peter Burling attempted& the court to obtain

additional information regarding allegedthe changes to have been made
by bycities to their ward lines ordering Hampshirethe New ofHouse

court,toRepresentatives provide form,the in written and electronic the
block filesequivalency showing changesward made by city uponbasedany
the 2000 federal census The House offigures. Representatives responded
that it was tounable with thiscomply request before oral onargument

11,2002.June
argumentsOral in both this case and Petition PeterRepresentativeof
& a. were held onBurling June 11.At oral argument, the court stated that

“we need the equivalency[census] block files to show what census blocks
were shifted from ward to ward ... in order for us to plan____construct a
We just have to know pieceswhat of the data been changedcensus have as
a ofresult changes”these ward and asked who had this information.

a recess, the ofDuring Clerk Court asked Secretarycounsel for the of
provideState to the withcourt information boundaryabout wardany

changes and,made after the 2000 census was specifically,conducted to
identify the bycensus blocks affected the ward boundary changes. Counsel
for the of State ofSecretary said that the State didSecretary not have this
information.

During case,oral argument in the companion counsel for the ofHouse
Representatives informed the court that one ...“only city uses census

boundaries],blocks itschange[to ward and that’s Dover.” Counsel further
informed the court that while the cities of Manchester and hadNashua
both changed their ward conducted,boundaries after the 2000 census was

cityneither used census block data to make changes;these both cities
“used streets” make changesto to wardtheir boundaries.
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thatrequires any apportionment planBecause our State Constitution
CONST, II,census, pt.N.H.last federal decennial seeuponbe based the

“in of26, the absence9,11, partiescourt informed the thatarts. the then
data,the anddata, of the cities haven’t used censushearingthe that most

in, uponto to therelywe’re haveprocess goingto the we’reexpedite
for those wards.”unadjusted PL 94-171 census data

requisitethe court with theparty providedoral noargument,After
2002, for the Senate.24, plancourt issued its districtdata. On June the

data for the entireunadjusted PL 94-171 censusplan uponThe relied the
after theState, adjustedthat their ward boundariesthose citiesincluding

forfiling periodThe that the2000 conducted. court orderedcensus was
5,2002.Julyfrom 26 toSenate would run Junecandidates for the

motion, the petitionersSenate President’sIn their to theresponse
for newfigures providedthe wardsdisputed accuracy populationthe of the

that incity The court determined bothin the of the Nashua clerk.affidavit
theManchester, discrepanciesto be betweenappearedand thereNashua

census, reportedthe 2000 asreconfiguredof afterpopulations the wards
theand in federal censusreportedin their affidavits asby citythe clerks

however,minor; inrelativelywerein Manchesterdiscrepanciesdata. The
7 8and' in both wards andNashua, discrepanciesthe were substantial

2,000 people.exceeded
2002, it5, showingcourt forth a list whatBy July the setorder dated

by censusnewly-configuredfor the wardspopulationsbelieved thewere
not the federalany agreethat if did thatpartyblock. The court ordered
accurate, shouldpartyforth on the list were thatfigurescensus data as set

byto bepleadingin a submitteddisagreementstate the reasons forparty’s
of the in the NashuaJuly 9, figuresthat severalparties agreed2002. The

President’s motion tofiled with the Senatecity clerk’s affidavit that was
erroneous; of the filed a new affidavit frompartieswere severalreconsider

setfigures,the court’s which arethe Nashua clerk thatcity agreeing forth
below, are accurate:

NASHUA

in federal census data forreported1: thepopulationWard The
9,551.iscurrently configuredward 1 as

reported in the federal census data forpopulationWard 2: The
9,704.currently configured2 as isward

in data forreported3: the federal censuspopulationWard The
9,698.currently configured3 as isward

in data forreported4: the federal censuspopulationWard The
9,943.currently configuredward 4 as is
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Ward 5: The inpopulation reported the federal census fordata
configured 9,625.5 as currentlyward is

populationWard 6: The inreported the federal census fordata
currently configured 9,252.ward 6 as is

Ward 7: The inpopulation reported the federal census data for
currently configured 7,438.ward 7 as is

8:Ward The inpopulation reported the federal census data for
11,816.ward 8 as currently configured is

Ward 9: The inpopulation reported federal forthe census data
9,578.9 as currently configuredward is

Manchester, President,With torespect Senate,the Senate the theand
Secretary 5, 6, 7,of State withdisagreed populationsthe for 9wards 8 and

inlisted the July They providedcourt’s 5 order. a memorandum from the
(memorandum)Office of Citythe Clerk of the ofCity Manchester

the inexplaining discrepancies certain A ofwards. review the parties’
reveals thatresponses discrepanciesthe following remain.

MANCHESTER

Ward 1: The inpopulation reported the federal census data for
1 9,033.ward as currently configured is

Ward 2: The inpopulation reported the federal census data for
2 9,073.as currently configuredward is

Ward 3: The inpopulation reported the federal census data for
configured 9,013.ward 3 as currently is

Ward 4: The population reported in the federal census data for
4 currently configured 8,900.ward as is

Ward 5: population reportedThe in the federal census data for
ward 5 currently configured 9,070.as is The memorandum

9,072.figureindicates that this should be
Ward 6: The population reported in the federal census data for

ward 6 as currently configured 8,978.is The memorandum
9,008.indicates this figurethat should be

Ward 7: The population inreported the federal census data for
7 currently configured 9,070.ward as is The memorandum

9,052.indicates this figurethat should be
Ward 8: The population reported in the federal datacensus for

8,921.ward 8 as currently configured is
Ward 9: The inpopulation reported the federal datacensus for

ward 9 as currently configured 8,846.is
Ward 10: populationThe inreported the federal census data for

8,715.ward 10 as currently configured is
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forin census datareported the federal11: populationWard The
8,708.currently configured11 isward as

forin. the federal census datareported12: populationWard The
8,679.currently isconfigured12 asward

with sufficientThus, finally providedhas beenit that the courtappears
adoptedthe ward linesenable it to consider newcorrected information to

date, giventhis that theAt lateby the cities of Nashua and Manchester.
may haveplan upona which citizensalreadyhas issued districtcourt

expired,for hasrelied, for candidates the senateperiodand that the filing
onplana revision of the it issuedundertake wholesalethe court will not

its with the Stateplan compliesensure thatJune 24. In order to
ward,any citynot dividethat senate districtsrequirementconstitutional

however, part.motion in See N.H.the the Senate President’sgrantscourt
Const, 26.pt. II. art.

7, only the5, 6, populationsand which are the wardsManchester wards
in Senateplanall located in the courtquestion,of are in arewhich still

minimis, and thethese totals is de18. The difference betweenDistrict
ifproceedingare in this allamong three wards irrelevantdiscrepancies the

Thus, andwe need not dowards in the same Senate District.three remain
Accordingly, innumbers are accurate.decide in this whichproceedingnot

inreported thepopulationcontinue to use thethis we willproceeding
5, 7for wards 6 and as set forth above.federal data Manchestercensus

to the wardshall be amended use currentplanThe court’s district
inand as set forth thethe cities of Nashuaboundaries for Manchester

tocity charters amendedcopies of the Nashua and Manchestercertified
after the 2000 census. Senate Districtchangedthe ward boundariesreflect

Mason, Brookline, Hollis,Ipswich,New12 be amended to consist ofshall
1, 7; to2, and Senate District 13 shall be amendedand Nashua wards 3

4, 5, 6, Districtsremaining8 and 9. The Senateconsist of Nashua wards
24, amended,Asopinionour dated June 2002. sounchangedshall be from

5.46%, and, thus,ofplan rangethe has overall deviation ofcourt’s an
the vote standard.person/onesatisfies one

of theaddition, imposingfurthers the court’splan goalIn the amended
that the senatechangescitizens in itchange Hampshireleast for New

amendedplan.the court’s June 24 Thedistricts for fewer thanpeopleeven
ofonly populationfor 16% the State’splan changes the senate districts

wards in(197,689 improvementfor is that fewerThe reason thispeople).
in plan.to districts the amendedchangedare different senateNashua

indicatedCitythat the Nashua Clerk hasThe Senate President asserts
theward in future. Thelikely adjustthat Nashua is to its boundaries

so, greatlythiscity mayif the doesSenate President contends that
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increase the total deviation of 13.Senate Districts 12 and Senate Districts
and are12 13 drawn the wardtoday using adopted by,current boundaries

in,in place Cityand the of TheNashua. boundaries of Senate Districts 12
fixed,and 13 herebyare and will be if city adjustsnot affected the its ward

inboundaries the future. the tocity adjustShould choose its ward
in wayboundaries such a they longerthat no coincide with the boundaries

districts,between senate then responsibilityit will be the of the
appropriate officials to make processinternal election accommodations.

655:14,The filing period provided in RSA for of the 2002purposes
election, 2002,18,senatorial shall be extended until July only for

(Senatecandidates in those Senate Districts affected thisby order
20).12,13,16,18Districts and

24,The slip opinion 2002,issued on June is bymodified thedeleting
themselves,Index to Appendices and the appendices and by replacing

them the followingwith to Appendices appendicesIndex and the attached
to this order.*

Brock, C.J., Nadeau, Duggan, JJ.,and Dalianis and concurred.

following by supreme[The orders issued thewere
court State;in Below v. Secretary they reprintedareof

to providehere context for the court’s opinion.)

May 3,2002Order Dated
In the response of the Attorney General theregarding constitutionality

of existing districts, date,State senate filed this the Attorney General has
set forth his opinion that the existing senate aredistricts not consistent
with constitutional requirements. This permitcourt will not upcoming

goelections to forward with unconstitutional districts.
In oflight the Attorney General's response, we conclude that we need

not order briefing argument pursuantand oral to the schedule set forth in
26,2002.our order dated April

Because the filing imminent,June 5th date is the court will issue
appropriate 17,on 2002,or after Friday, May noon,orders at 12:00 unless
a senate reapportionment hasplan bybecome law that time. See Monier

Gallen, 474, (1982).v. 122 N.H. 476

Brock, C.J., Nadeau, Dalianis JJ.,and and Duggan, concurred.

A,*Note: The replacement Appendices B, and C are set out above.



30

May 17,2002DatedOrder
noon anotify todaycourt 12:00 thatbyfailed to theparties havingThe

law, ordered that theherebyit isplan has becomereapportionmentsenate
furtherenjoined pendingisfor senate candidatesstatutory filing period

the RSA 655:14.order of court. See
made, court hasthefiled andupon pleadings representationsBased

22,2002, the date which the court will haveMay byis lastdetermined that
invalidlywill be enactedplanreapportionmentassurance that a senate

(Cal.Eu, 545,v. 823 P.2d 547election. See Wilsontime for the upcoming
1992).

HampshireNew have thethat the citizens ofguaranteeIn order to
election,in a the court willvote for senators constitutionalopportunity to

23,2002, processthe and scheduleMay outliningon or afterissue an order
reapportionmenta constitutional senateby court will establishwhich the

plan.
Supremethe United States Courtshould be mindful thatpartiesThe

legislativeto a andcompelled impassea is resolvehas said that when court
citizens, the court-orderedplan planfor theadopt a reapportionment

the of with little moreequalityachieveordinarily goal population“must
(1975);1,Meier, 420 26-27v. U.S.Chapmanthan de minimis variation.”

McConnell,Council, al., No.v. et 01-­et al. Glenn F.Countysee Colleton
(D.S.C. 2002) as20, minimus variation plusde(interpreting3581-10 Mar.
oneor minus percent).

to asmotions, appearto intervene andincluding motionsSeveral
atcuriae, will take no action on these motionspending.are Weamicus

this time.

JJ.,Nadeau,Brock, C.J., concurred.Duggan,and Dalianis and

May 24,2002Order Dated
ahaving adopting reapportionmentrecessed withoutlegislature,The

II,elections, with Part Article 26 ofcomplyhas failed toplan for the 2002
17,dated 2002.Maythe Constitution. See orderHampshireNew

Therefore, to of thepeople Hampshirethe Newguaranteein order to
I, HampshireArticle 11 of the Newbyvote” Part“equal right providedto

the Amendment tounder Fourteenthequal protectionConstitution and
Constitution, constitutionallyis toobligatedthe Courtthe StatesUnited

plana for the Senate.reapportionmentestablish
the SenateHenceforth, parties petitioners,to this case are: thethe

President, It is the court’s intentionSecretarythe of State.the Senate and
for the court’sproposalto to submit a writtenpermit partyeach

Ondevising reapportionment plan.in its constitutionalconsideration
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28,Tuesday, 2002, the theMay settingCourt shall issue an order forth
requirements for and materials to theproposalswritten other be filed with

ProposalsCourt. must filed on or before 12:00 on Thursday,be Noon June
6, intends,2002. The court if to oral thenecessary, argumenthear on

11,parties’ proposals on at a.m.June 2002 10:00 before the finaladopting
reapportionment plan requestfor the Senate. No for a continuance bewill
entertained.

The primarycourt’s consideration in aadopting reapportionment plan
satisfyis that it the federal and state constitutional oneprinciple of

person/one Accordingly,vote. it intends adopt planto a that has districts
nearly“as as beequal provided II,in asmay population,” by Part Article

may26. It not be possible to consider other suchfactors as geographical
interest,contiguity, community districts,of or ofconfiguration orexisting

to give full effect to provision relatingthe constitutional to the division of
towns, places.wards or

If a reapportionment plan validlyis enacted before the Court aadopts
plan, the court proceeding.terminatewill this

17,The order May 5,2002issued on 2002 enjoining the June filing date
remains in buteffect shall expire automatically validlyif a planenacted is
adopted by 5,2002.12:01a.m. on June

The Secretary of State shall inform the court in writing by 12:00 Noon
28,Tuesday, 2002,May of time that hethe believes will be torequired

print and distribute ballots in aadvance of 2002 primary election for the
purpose of fornominating thecandidates Senate.

non-budgetedAll bycosts incurred case,the Court associated with this
including to,but not limited computer program costs and the ofcost one or
more technical paidassistants shall be by the State Treasurer.

Brock, C.J., Nadeau, Dalianis, JJ.,and Duggan, concurred.

May 30,2002Order Dated
The court has concluded it neutral,that is tonecessary appoint a

technical advisor to assist the court in case.this A technical advisor will
provide assistance to the court in andunderstanding utilizing relevant

and,technology thus, fulfill,enable the court to on an expedited basis, its
constitutional responsibility to establish reapportionment plana thefor
Senate.

The court proposes to issue Bowers,an order Mr.appointing Bobby
ofDirector the South Carolina andBudget Control Board ofOffice

Statistics,Research and as its technical advisor in this case. Mr. Bowers
has served in the capacity as a technical advisor to the United States
District forCourt South redistrictingCarolina in litigation and has
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Council,County et al. v.in area. See Colletonthisexperienceextensive
(D.S.C. 20, 2002);McConnell, al., Mar. BurtonF. et No. 01-3581-10Glenn

(D.S.C. nom.,1329, 1992), vacated subSheheen, Supp.v. 793 F. 1339
Theodore,v. 508 U.S.Advisory CommitteeReapportionmentStatewide

425,(1993). Dennisis Suite Rembert C.Mr. business address968 Bowers’
Street, Columbia, A copySouth Carolina 29201.AssemblyBuilding, 1000

to this order.of curriculum vitae is attachedMr. Bowers’
advisor, tomay uponMr. Bowers be calledIn his as technicalcapacity

oflanguage redistrictingin itself in the technicaleducatingthe courtassist
the and theirtechnology employed by partiesand in themappingand

liaison, if between the court andnecessary,act as aexperts;technical to
format;computertoexperts acceptabletechnical achieve anparties’the

and theanalyzing proposedthe in understandingand to assist court
by parties.to submitted the Mr.expectedwhich are beredistricting plans

camera, concerningrequested, anythe in asBowers will advise court
matter,ofnecessary for resolution thistechnical matters. To the extent

adrawing redistrictingto assist inmayMr. also be called uponBowers
court, of court.in with the directives theonlyfor accordanceplan the but

into technical advisors rareauthority appointhave inherentCourts
ReillySee v.expertise helpful.in which technical would becases outside

“[Sjuch(1st 1988).149,States, appointmentsF.2d Cir.United 863 156
rule, trulybe reserved forand not the and shouldshould be the exception

expertise,skills andwhere the introduction of outsideextraordinary cases
disputejust adjudication of aby judge,the will hasten thepossessednot

the role.” Id. Seejuristicthe delicate ofdislodgingwithout balance
1999)386, (AlaskaCoon, (discussingP.2d 395-96generally State v. 974

advisors).expert technicalauthority appointof courts to
as boardsoundingwill act aThroughout this Mr. Bowersproceeding,

by partiesthe the and willplansthe of submittedfor court’s assessment
to court to the roleanalogousa confidential advisor thefunction as

aonlyHe will be asappointedthe clerks.performed by judicialcourt’s
ofauthoritythe inherent thepursuantthe court totechnical advisor to

149; as an Mr.court, appointed expert.F.2d he will not beReilly,see 863
fact,act a finder oftestify.to He will not asuponBowers will not be called

of law. Neither heanythe court on matternor will he to adviseattempt
to cross-may subjectedat direction beactingnor staff members his

and files ofexamination, computerand confidential other confidentialall
case,this like thosein connection withpreparedMr. Bowers and his staff

orcourt, for disclosure.productionof shall from demandsprotectedthe be
thatACCORDINGLY, ARE HEREBY NOTIFIEDTHE PARTIES

Bowers, ofDirector the Southappoint Bobbyintends to Mr.the court
Statistics, asof Research andand Control Board OfficeBudgetCarolina



33

any objectsits technical advisor in case. If theparty appointmentthis to
advisor,of Mr. Bowers as technical that shall file a writtenparty objection,

specific party’s objection,forth the for the on or beforesetting grounds
5,2002.June

Brock, Nadeau,C.J., Dalianis, JJ.,and and concurred.Duggan,

7,2002Dated JuneOrder
30, 2002,order datedBy May this court notified the of its intentparties

Bowers,to Mr.appoint Bobby Director of the South Carolina andBudget
Statistics,Control Board Office of andResearch as its technical advisor in

this case to assist the in understandingcourt and relevantutilizing
technology to enable the court to fulfill on an expedited basis its

responsibilityconstitutional to a reapportionment planestablish for the
ItSenate. did so due to its firm conviction that this case is an

“extraordinary where the[one] introduction of outside skills and expertise,
possessednot theby judge, will hasten the just adjudication disputeof a

without thedislodging delicate of juristic Reillybalance the role.” v.
States, 149, (1st 1988).United 863 F.2d 156 Cir. Mr. asBowers served a

technical toadvisor the United States District Court thefor District of
South cases,Carolina in a ofnumber redistricting see Colleton County
Council, McConnell, (D.S.C.et al v. al.,Glenn F. et No. 01-3581-10 Mar.
20, 2002); Sheheen, (D.S.C.v. 1329,Burton F. 1992),793 Supp. 1339

nom.,vacated sub State Reapportionment Advisory Committee v.
Theodore, (1993),508 U.S. 968 he experienceand has extensive in this
area.

partiesThe were ordered to advise the court in writing anyof
objections to the proposed appointment Bowers,of Mr. and the reasons

5,therefore on or before June 2002. After objectionreview of the filed by
Klemm,Senate President Arthur P. the court overrules it.

ACCORDINGLY, the court hereby Bowers,appoints BobbyMr.
ofDirector the South BudgetCarolina and Control Board Office of

Statistics,Research and as its technical advisor in Inthis cases. his
capacity advisor,as the court’s technical Mr. Bowers will be called toupon
assist the court in educating itself in the technical oflanguage redistricting
and mapping and in the technology employed by the theirparties and

experts; liaison,technical to act as a if necessary, thebetween court and
the parties’ technical experts; and to understandingassist the court in and
analyzing the proposed redistricting plans by parties.submitted the

Mr. Bowers will camera,advise the court in as requested, concerning
any technical matters. To the necessaryextent for resolution of this
matter, Mr. Bowers may also be uponcalled to in drawingassist a
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court, in with the directivesonlyfor the but accordanceredistricting plan
of the court.

a board forsoundingMr. Bowers will actThroughout litigation,this as
the and willplans by partiesof the submittedthe court’s assessment

to the roleanalogousthe courtas a confidential advisor tofunction
only aappointedHe is asby judicialthe court’s clerks.performed

theto the inherent discretion ofpursuantto the courttechnical advisor
149; an He willappointed expert.he is not ascourt, 863 F.2dReilly,see

attempt anyto advise the court onfact,a of nor will henot act as finder
mayat his direction beactinghe staff membersof law. Neither normatter

cross-examination, and otherand confidential computerto allsubjected
inand staff connection withpreparedMr. Bowers hisconfidential files of

court, forfrom demandscase, protectedlike of shall bethis those the
orproduction disclosure.

JJ.,C.J., concurred.Nadeau, Duggan,Dalianis andBrock, and

7,2002Dated JuneOrder
ato enactcourt has been unableyear, generalFor well over a the

guaranteethe that the constitutionalredistricting plan for Senate satisfies
I, of thePart Article 11 Newprovided byto vote”“equal rightof an

under the Fourteenthequal protectionandConstitutionHampshire
the courtAccordingly,to States Constitution.Amendment the United

redistricting planof adevelopingthe responsibilityitself faced withfinds
thisimperativeIt is thatthat constitutional mandates.satisfies these

skill, completedtask, and berequires knowledgetechnicalwhichcomplex
forof the time requirementsin manner becauseextremely expeditedan

result,As a the court has incurredschedulingthe a election.primaryof
unanticipated providedthat were notexpensesand to incurwill continue

theexpense of technical advisors to assistbudget,for theincludingin its
court.

itto the of the State andincurred benefit citizensexpensesThese are
23,2002, partiestheMayorder of to informwas court’s intention itsbythe

responsible payment.be for theirof that the State wouldexpectationits
31, clarifya to and the2002, Treasurer filed motionOn the StateMay

torequestfiled aGovernor, jointof RepresentativesSenate and House
to23, partiesThe therequests2002 order. courtmodify Maythe court’s
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file memoranda and address at oral the issue of how theseargument
paid.unanticipated expenses should be

C.J., Nadeau,Brock, JJ.,Dalianis and Duggan, concurred.

24,2002DatedOrder June
requestedThe Senate has the courtpresident to shorten the Senate

filing requiredfrom the ten RSA to Inperiod days by days.655:14 four
changesview of the in thegeographical redistricting it isplan,

potentialunreasonable to to theexpect candidates absorb information and
instance,or,make a decision whether to seek office for procureto and file

the requisite petitionsnumber of in lieu ofprimary filinga fee under RSA
655:20, days.within four Accordingly, filing periodthe which 655:14RSA
provides as “. . . Wednesdaybetween the first in June and the Friday of

week,” shall,the following a election,for of 2002purposes senatorial be
between inWednesdaythe fourth June and the Friday of the following
week. is notIt the intent of this order or of the court’s toopinion

alterotherwise the of RSA Theprovisions legislative655. and executive
branches are free to take whatever subsequent steps may be necessary to
assure that a 2002 Senate election is held.

The to newmotion set election isdeadlines otherwise denied.

Brock, C.J., Dalianis, JJ.,and Nadeau and concurred.

September 23,2002DatedOrder
23, 2002,On May the court inissued orders the above captioned cases

thatrequiring “All non-budgeted costs incurred theby Court associated
case,with including to,this but not limited computer program costs and

the cost of one or more technical assistants shall paid bybe the State
28,Treasurer.” On theMay Commissioner the Departmentof of Treasury,

through Office,the Attorney aGeneral’s filed Motion to Clarify this order.
A Joint Memorandum in ofSupport the State Treasurer’s Motion for
Clarification and Joint forRequest Modification of the order ofCourt’s

23,May Governor,2002 was filed theby HouseSenate and of
Representatives. 30,MayOn the Court issued an indicatingorder its
intention appoint Bobbyto asBowers its technical advisor and affording
all parties an opportunity to toobject appointment.the Only the Senate

7,President filed an objection. On June the Court issued orders in these
cases appointing Bobby Bowers as its technical assistant.

That same Courtday the issued a clarification and modification of the
May 23 order. In the order courtthe indicated that it found itself faced
with the ofresponsibility developing redistricting plans that satisfied the
constitutional mandate. It advised the parties that the court would
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for itsprovidedthat were not inexpensesunanticipatedcontinue to incur
court. Theto assist thethe of technical advisorsincluding expensebudget,

part:order inprovided

to the citizens of the Stateexpenses incurred benefitThese are
2002,23,by Mayorder of toit the intention itsand court’swas

beits that the State wouldexpectationofparties-inform the
therequests partiesThe courtpayment....for theirresponsible

the of howargumentat oral issueand addressto file memoranda
shouldexpenses paid.beunanticipatedthese

later. The issue ofdaysin was held fourargument both easesOral
brieflywas addressedfor the technical advisorsexpensesof thepayment

however, requested byof filed memorandaparties,at None theargument.
7the June order.

received,advisors has been butthe bill for the technicalpoint,At this
payment,for itsmayalternatives be availablenot been Variouspaid.has

inpartiesone or more of thechargeableis toincluding whether the bill
these cases.

inpartiesfor counsel for theit be usefulCourt has concluded wouldThe
andpaidhow this bill will bethe clerk to discusscases to meet withthese

orargumentfurther briefing,be resolved withoutthis matter canwhether
Monday,been scheduled for-withthe clerk hascourt order. A conference

partiesall7, at Court. Counsel for2002, Supremeat a.m. theOctober 9:30
shall attend.

JJ.,Nadeau, Dalianis,Brock, C.J., Duggan,and concurred.and

9,2002dated OctoberOrder
cases, of unanticipatedthese the issue arose howcourse ofDuring the

and was forresponsibleto cases be whopaid,related these wouldexpenses
23,2002,Mayin ofthe issue its ordersThe court first addressedpayment.

the Courtnon-budgeted bycosts incurredpart:in “Allwhich stated
to,case, computer programbut not limitedincludingthisassociated with

thepaid byassistants shall beof or moreand the cost onecosts .technical
State Treasurer.”

Treasury, throughthe of28, DepartmentofMay the CommissionerOn
Office, AClarifya to these orders.filed MotionAttorneythe General’s

Motion forof the State Treasurer’sSupportinJoint Memorandum
the order offor Modification of Court’sRequestand JointClarification

Governor, of23, 2002, Senate and Housewas filed thebyMay
Representatives.
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30,On May the Court issued orders its toindicating appointintention
advisor, 7,Bobby Bowers as its technical and on June it issued orders

so.doing
7,On theJune court also issued orders andclarifying modifying Mayits

23 torelating expenses. Notingorders these that it would tocontinue incur
andunanticipated unbudgeted expenses fulfillingin its responsibility to

develop Senate,forredistricting plans the House and the the court stated:

are expensesThese incurred benefitto the citizens of the State
2002,and it was the by 23,court’s intention its order of May to

the ofpartiesinform its thatexpectation the State would be
responsible payment....for their The requestscourt the parties
to file memoranda oral argumentand address at the of howissue

expensesthese unanticipated paid.should be

None the partiesof filed the requested argumentmemoranda. Oral in
both cases was daysheld four later. The issue paymentof of the court’s
expenses bywas some of parties argument.addressed the at When asked
about ofpayment cases,the court’s related to theexpenses redistricting
counsel for the Senate President stated:

toyou[President Klemm wanted know that he has worked
successfully questionwith the court on the of the legislative audit
and the additional thefunding for district courts noand has

toreason believe couldn’t .we resolve this. . . We have meetto
with other people in State Government doto that. he’sBut
optimistic that we can come up something'with that will workfor

added.)all three branches. (Emphasis

When asked about payment of the expenses,court’s forcounsel the
RepresentativesHouse of stated:

I Ithink have an answer tosimilar for[counsel the Senate
President]. We received that late and we’re more willingthan to
talk about it. We also think that the Governor’s an appropriate
party to be ininvolved that discussion. But that we’re more than

towilling discuss andit to come to some sort agreement.of
added.)(Emphasis

The court received the bill of the technical byadvisor hired the court for
services rendered in these copycases. A of the hasbill been provided to
the parties in these cases. The bill also was tosent the General Court

Committee,Fiscal which indicated that it had no authority to thepay bill.
By 23,2002,order dated September the court ordered that a structuring

conference be held by the clerk of court “to discuss how this bill will be
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briefing,can resolved without furtherthis matter bepaid and whether
onstructuring placeThe conference tookor order.”argument court

7, 2002, by partiesno was reached the aboutagreementbutOctober
of thispayment bill.

18,2002, innoon, petitionersthe12:00 OctoberAccordingly, on or before
Senate, of thecase, Speakerof the theRepresentatives,each the House

addressingthe shall file memorandaHouse, and President of Senatethe
(1) be forresponsibleor willparty partiesthe whichfollowing issues:

advisor; (2) the amountof technical andof the for services thepayment bill
hearing these will be heldpay. A on issuesresponsible partywhich a shall

2002-0243,23,2002, in Petition Senatorat a.m. on October10:30 of Clifton
2002-0210,23, 2002, inBelow, Petitionand at 11:00 a.m. on October of

the& It is not for StateBurling necessaryPeter a.Representative
file a memorandum or attend theor of State toSecretaryTreasurer the

hearing.

Dalianis, JJ.,C.J.,Brock, Nadeau, Duggan,and concurred.and

29,2002datedOrder October
that the court has theagreed23rd allargument, partiesAt the October

partiesa advisor. Theengageto the services of technicalpowerinherent
is the State ofexpensethe for the technical advisor oneagreedalso that

bringthat the were forced to suitpaymust and if advisorHampshireNew
fees, to pay anywould be obligatedon contract to recover his the Statethe

judgment.
can paidthat the advisor's bill bethe court was informedargument,At

$1,976,000 the disposalat of thecurrentlyfrom the funds:following
House; $1,125,000,Senate; $3,601,000 at the of the andcurrently disposal

“consultants,"$236,276 currently thespecificis a line item for atof which
alsoCommittee. The court was informeddisposal of the Joint Facilities

House, orthe the Senate President the Joint FacilitiesSpeakerthat the of
funds without additionalfrom thesepaymentCommittee can authorize

theby legislature.action
any further action in this caseAccordingly, takingthe court will defer

therequests provideThe court that counseldays.for a of 14period
andoral to the Houseargumentsof the October 23rdtranscriptattached
theof the Joint Facilities Committee. It isSenate and membersleadership

thatrepresentatives peopleof the will decidehopecourt’s that the elected
afrom accounts described above servesof the bill thevoluntary payment

of and thepeoplewhich the best interest thelegitimate advancespurpose
government.

JJ.,C.J., Dalianis, concurred.Brock, Nadeau, Duggan,andand
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TRANSCRIPT OF THE ARGUMENTS BEFORE THE NEW
23,2002HAMPSHIRE SUPREME COURT ON OCTOBER

Kacavas,APPEARANCES: John P. Esq.
for the in No.Casepetitioners 2002-0243

Lehmann,Richard J. Esq.
for the HampshireNew Senate

Douglas, III,Charles G. Esq.
for the of the HampshirePresident New Senate

Hatem,Michael D. Esq.
for in No.petitionersthe Case 2002-0210

Representative BurlingPeter H.

Miller,Betsy B. Esq.
for the HampshireNew House of
Representatives

Carter,H.M.Christopher Esq.
for the of theSpeaker HampshireNew House of
Representatives

CHIEF JUSTICE BROCK: The matter is before the court this
(#2002-0243)on the ofmorning petition Below petitionand the Burlingof

(#2002-0210). Mr. Kacavas.

ATTORNEY KACAVAS:Thank Youryou, morning,Honor. Good Your
May court,Honors. it please the my is John Kacavas appearname and I on

behalf of the petitioners to positionreiterate the that we took when we
herewere last at the oral argument on the redistricting andmatter that

position is that thebecause legislature abdicated its responsibility to
constitutionally districts,enact valid legislative the legislature bears
responsibility for the andpaying costs fees byincurred the court in

thestanding legislature’sin further,stead. Before I go any Honor,Your
because argumentsboth these for all intents and are onepurposes
consolidated argument, petitionerbecause case,the on the Senate the
position of the inpetitioners the in entirelySenate withconsonant the
position the petitionersof in the House matter Representativeand Peter
Burling, the petitioner matter,named in the House is here today.with me
Representative hasBurling up-to-date,the most as of morning,this
information theregarding legislative accounts from which these costs and
fees could be paid. I would ask the court in the interest in theputting cart

—before the horse to for yieldleave to a portion of somy time that
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thefindings aboutthe court about hisBurling can informRepresentative
to counsel whomy opposingproposalI have madelegislative accounts.

for the court’s information.objects,

thewe hear the basis ofright. MayBROCK: AllCHIEF JUSTICE
objection?

Yes, The of the objectionYour Honor. basisLEHMANN:ATTORNEY
anyinnot to discussmorning preparedhere thisis that camesimply we

— is aWe’re thislegislative budget process.theworkingsdetail the of
not aBurling isadditionally Representativeandcomplete surprise to us

arecase, event. I that the issuesagreethis in eitherparty to
same, objection.of ourthe but that’s the basisfundamentally

—Well, the Senate andpartiesdidn’t theCHIEF JUSTICE BROCK:
in these cases?jointthe file a memorandumHouse

That’s correct. Yes.ATTORNEY LEHMANN:

recognitionthere a thatSo I think that isCHIEF JUSTICE BROCK:
overlap.these cases

theAbsolutely, I don’t contest that that’sLEHMANN:ATTORNEY
case.

you didn’tyou’reAnd thatsayingJUSTICE BROCK:CHIEF
to asinquirefor ushearingthe of this waspurposesunderstand that one of

to how could be paid.this bill

(PAUSE)

court’sWell, my is that theunderstandingLEHMANN:ATTORNEY
Not,it?” what thepay“Which willquestion, partyorder to answer thewas

— if we in location.every possiblethe could be found lookedmoneywhere
— ifnot to the billpaythat we’re its ablesayingThe not herelegislature’s

exists, notorder, the that’s the issue.moneythe issues ancourt

(PAUSE)

to be heard Mr.right, youAll do wishCHIEF JUSTICE BROCK:
Kacavas?

Honor,all,do,I First YourYour Honor. ofATTORNEY KACAVAS:
matter, petitionerin this he’s namedpartyis a theRepresentative Burling

onthese matters andoverlapin this and counsel concededjustmatter as
are here to the courtthey presentthe are identical. Wepayment,issue of

the legislatureas to we believereasoning whywith andargumentan
costs for the court’s technicalpaythe to theresponsibilityshould bear



34g

need to theIn order to do that we establish for court where theseadvisor.
from,are much other that havecomingfunds how is available and funds

And,on counsel to the in matter.paid legal respondentsbeen behalf of this
it’s theimportant permitI think for the court to kind of set table and then

And, Iargue. why permit Representativeus to ask that the courtthat’s
Burling to with some that I think informprovide the court information will

ofthe rest our discussion.

likeDouglas youCHIEF JUSTICE BROCK: Mr. would to be heard?

Well, too,ATTORNEY I would Your Honor. isobjectDOUGLAS: What
—to thatgoing happen somethingis should have be in front of a master.

to of line thegoingYou’re hear a lot item discussion of the details of
Ibudgeting. they’ve given us,see from the handouts that ofpages

and I’m surejust appropriatenumbers not this court is the toplace fact
onfind what line are where. Mr. in theBurling legislature,items is but we

don’t have folks the legislativehere from LBA’s office or the facilities
to respond here,office to I thoughtline item issues. we were like in most

Supreme arguments,Court on legal arguments, constitutional arguments.
it’s goingNow to turn out that if the money is in line 43 under codethis

canyou true, sense,move it here. that maybeAll in a cosmic but it still
So,doesn’t answer the ofquestion who should and who’spay responsible.

objectwe to that Ifjust process. John wants to make legal argumenthis
team, ours, And,and our fine. if the court says well,afterwards this does

require somebody to anjust take afternoon and haul the toright people in
outfigure But,these line that’s fine. frankly,items to be given this this

— —morning, it was not provided previously, memos there was a deadline
memos were provided. This morning, we’re handed a series of numbers

legislativeand codes. I think that’s That’s notimproper. how I’ve ever
a caseargued before.

CHIEF Kacavas,JUSTICE BROCK: All right, Mr. are you
to therepresenting court that the information that Mr. Burling givewould

a preliminaryus in ismanner consistent with affidavitthe that he filed and
would be tohelpful the court’s ultimate ofresolution this matter?

am, Honor,ATTORNEY IKACAVAS: Your and in that,addition to in
response Attorney comment,to Douglas’ our on noposition this issue is
surprise. We took atpositionthis the oral on theargument substantive

ofissue takenredistricting, position filingwe’ve this in our memorandum
positionlast week. Our in casethis is no What are dosurprise. we here to

court,is to inform the the court with informationprovide and that is
do,exactly what we Yourpropose to Honor.
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the motion.granttoright, goingBROCK: All we’reCHIEF JUSTICE
to presentHouse or the SenateBut, necessary for theif it becomes

court, them thatgivingwill considerinformation to the weadditional
that this afternoon.to doopportunity

toobjectionnocertainly would haveKACAVAS:And weATTORNEY
that Your Honor.

Burlingto allow Mr.right, goingBROCK: All we’reJUSTICECHIEF
this point.to the clock fresh atand we’d like startmake his presentationto

record,Honors. For theyou,Thank YourPETER BURLING:REP.
of Cornish andI the townsBurling. representHoename is Petermy

House.Hampshireof the NewDemocratic leaderand I’m thePlainfield
here,I’m II to make.pointsthe wantedvery quickly throughI’ll move

Ithe current status of events.understandinginto assist the courthope,
23rdand at the conclusionMaybench onhere before this honorablestood

by Representativemaderemarks, correctly, beingif I rememberof some
as themy positionwhat wasPratt, one of the JusticesbyI was askedJohn

redistrictingincident to ato the billspayingDemocratic leader relative
that these weremy positionit wasand said thatcase. I stood here

by thethe costs should be borneand thatobligationslegislative
myto counsel onbeing directedquestionI remember the samelegislature.

wasclear, any objectionnot remember thatand, I doveryleft I want to be
informed counsel hadI’m that SenateHouse counsel.byraised at the time

But, beingthe statementclearlyI do rememberobjection.filed a written
out, That’sbench, this Your Honors.”“I’m sure we can workto themade

And, I understoodsayI should thatI of the whole issue.the last heard
inexpensesto incurproceedhire and wouldexpertsthe court wouldthat

to amatter, passwas unablelegislatureif theredistrictingthe
the offollowingthat issuancething happens,The nextplan.constitutional

—— meetingme a fiscal committeeorder, a finance excusethe court’s is
At thatjust byI mention this context.July.on the 31stoflegislatureof the

— theapprovedfiscal committeelegislativemeeting, legislative jointthe
Included in theredistricting costs.oflargeof a numberpayment

the31st, fees forcosts, legalon the werespecifiednotredistricting though
House counsel.Speaker’scounsel and theSenate President’s

the fiscalyou sayI DidMay interrupt.BROCK:JUSTICECHIEF
this?approvedcommittee

this.approvedCommitteeJoint FiscalLegislativeREP. BURLING:

All right.BROCK:CHIEF JUSTICE
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committee,REP. BURLING: I’m not a of that Imember so wasn’t
But,present. I learned from the Democratsubsequently presentwho was

that this had I learnedhappened. also that she had asked for a
ofspecification charges Julyincluded in that 31st vote and that

ofspecification charges provided by Buckley,was Michael L. CPA. He’s
the legislative budget authority. 9,That was to onprovided Septemberus
2002, Iand have a for Your it tocopy youHonors should deem be
appropriate helpful.and

CHIEF JUSTICE youBROCK: We would like to leave a thecopy with
stenographer.

so,REP. I’d happyBURLING: be to do Your Honor. The question
about paying necessaryfor the costs byincurred the court obviously
became an issue in September and I would likesimply sayto that my
position and that of my caucus remains the same. We believe is athis
legislative obligation. affidavit,More Ispecifically, myas said in we believe
that it perfectlyis for theappropriate court to theapportion expense on
the basis of the work that Mr. Bowers said he did. I have no reason to
disbelieve and I do not disbelieve his allocation of hours between the

And,Senate and the House. my part caucus,for and my sayI would to the
court, I think it’s entirely appropriate thefor House to chargedbe
proportionate to the hours incurred. The final Ithing would like to do is I

—say simplywould that a legislatoras and a citizen of the U State of New
Hampshire, I’m entitled to review public legislativedocuments relative to
accounts. I did so this and Imorning would likesimply say,to and Iagain

court,have a ofcopy this for the that under the line item Joint Legislative
— Consultants, is,Account that the number apparent,becomes but it’s

1160 046,Subsection there is a current balance in the possession of the
Joint Legislative $236,276.37.Body of I would torepresent the court that
on the basis of what I’ve heard that is more than sufficient to cover the
ordinary and necessary expenses byincurred Mr. doingBowers what was
a legislative function on behalf of the court. IFinally, simplywould tolike
say as Democratic leader that I believe that this matter clearlyfalls within

powerthe of the court to order payment and while I painfullyam aware of
the constraints this is placing upon the court you mywill have support, for

worth,what its if you issue an order directing payment and I would like to
asay legislatoras that I am ashamed and saddened that the chance should

be taken placeto the court between a rock and a hard onplace this issue.
We all knew when we came here that we were here because we could not
politically resolve the most problemsdifficult of and even though there
were ofparts the redistricting order that made me sit down hard on the
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concrete, every legislativeI at of this that it was astage processknew
that we to Thank for attention.obligation duty pay. you yourand owed the

thatquestion. youI ask a The lineMayJUSTICE DUGGAN:
—line,mentioned, processAccounts who under whatLegislativeJoint is

Fiscal canLegislativeis Is that the Joint Committee authorizespent?that
expenditures from that line?

RulesWell, my of House andunderstandingREP. BURLING: under
traditions,Rules, rules, puta lets itcurrently jointJoint we don’t have but

— Committee and the JointLegisthat both the Joint Facilities Fiscalway,
—meet to these. ButapproveCommittee should

—But, I’m ahead.approv sorry goDUGGAN: theJUSTICE

But, bythe would be the committee and inapprovalREP. BURLING:
gotmeet and we athings, saycourse of we would would we’ve billordinary

get paid appropriateto of thepay, say yeswe’d all and the bill would out
account.

So, are authorized byJUSTICE DUGGAN: those two committees
pay any legislativeto of that line without other orprocesswhatever out

action.executive

And, Honor Iunderstanding.REP. BURLING: That’s Your want tomy
did,clear, fact,of inredistrictingbe at the start of the wevery process

costs,thea sum of That of was to covermoney. moneysumappropriate
would be in the When the reredistricting process.which we knew incurred

— legalin fiscal to the bills onmajority party joint paywhen the decided
So,they enoughwithout in the account.fight moneytheir side of the did so

tomoney redistrictingin from other accounts the accounts tothey brought
That this otherapparent youcover their costs. becomes when review

is, byI’ll make And that the definitionyou.document available to Mr.
So,happened regarding theyof whatBuckley redistricting expenses.

$20,000 to that couldtheyin additional dollars account so coverbrought
is, record,the at least to thisaccordingcost of their own counsel. There a

$80,000account, thein but not to covercontinuing enoughbalance that
is, nothingThe take next to in terms ofexpenditure. point it would

placeto the in the to the bill.legislative get money right payeffort

— it the rulesrequiredAre is under thatCHIEF JUSTICE BROCK:
inmeeting approvethere of these two committees order to transfersbe a

in and expenditures?these accounts

That been the rule.alwaysREP. BURLING: has
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And, at thisyou pointCHIEF JUSTICE BROCK: do know whether
meetings?there are minutes of these

9,REP. The I are the 2002only things SeptemberBURLING: have
letter from Mr. which detailed all of the items in theBuckley, redistricting

And, that,which was on the 31stof in addition to I haveexpense, paid July.
document,this which of a to the Jointpart regular monthlyis statement

Fiscal Committee of the financial in specificState’s situation and the
Ilegislature’s financial situation. And as I believe these documentssay,

are Ipublic just Buckley’sdocuments. walked down to Mr. office this
morning and asked for them.

JUSTICE DUGGAN: Can I ayou couple questionsask more too? Can
you give figureus a to how muchballpark legislature paidas the has out of
this account for legaloutside fees?

REP. BURLING: I’d be todelighted give you figure. specifics,that The
— —I don’t an addinghave machine before me I’ve got

JUSTICE Ballpark figure.DUGGAN:

Ah, $9,300 McLane;REP. BURLING: to Leonard andDouglas, Garvey
$15,000; $18,000.AllenHinckley paymentsThose are the three out. The

30, ah,oftotal that would be 40 something.

ATTORNEY KACAVAS:42.

JUSTICE question.DUGGAN: One other What other kinds of expenses
associated with the redistricting process came out of these accounts

fees,legalbesides can you just them in a general way?characterize

REP. BURLING: Yes. All of the rest of inthe material this list of debits
from the very items,account is traditional redistricting stuff. The first two
Caliper Corporation. So,We forbought paidsoftware both sides. we
Caliper Corporation both for the software itself and theapplication

then,licenses to use it. And training, tuition because we sent House
staffers to learn how to run the programs.

JUSTICE DUGGAN: That’s the of youkind software use for the
redistricting to out thefigure votes.

REP. exactlyBURLING: That’s Yourright, Honor. There are three
—items from my Chief of Staff Mr. Quinn.Todd He went to this is travela

Newton,expense. He went to Mass to cover training. largeYou’ll see a
—number here justthese are travel expenses. The House decided that it

would on aput road show and it would take its to eachredistricting plans
And,of the counties. what you see are reimbursements of staffers and
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But,to these various items. butgoingof the aislefrom both sidesreps,
$30, $20, mileage.forare all in the nature ofexpendituresthese $40

expendedhow much wasApproximately,BROCK:CHIEF JUSTICE
and software?consultingfor

$8,000, expensestravel looknearlywasCaliperREP. BURLING: Well
—$45,000 that wasmaximum. We started withlike a of thousandcouple
$22,000do had leftourselves to this. Wepassedthe we forappropriation

The othermajority party.fees for thegot paying legalthe time we toby
Inquestion.since asked themay youif I Your Honorthing just,I would

today approximatelyto it as ofSenate has availablesummary, the
$3,601,000 the Joint House$1,976,000. to it andThe House has available

$1,125,000. But since we have aagain,to themand Senate have available
$200,000 account,in the it seemswith more thanjoint item for consultants

Thank Your Honors.you,of funds available.plentyto me we have

Thank you.CHIEF JUSTICE BROCK:

likesimplyYour Honor. I wouldyou,KACAVAS: ThankATTORNEY
and add a fewBurling justsaidRepresentativeto echo all of what

all, Honors, I did have theof Your whileadditional comments. First
al.,Below, et.Cliftonrepresenting petitionersand the honor ofprivilege

matter, misfortune ofI did have theDemocrats in thisthe Senate
and, therefore, no financialI deriveminority partytherepresenting

account.from this fiscal committeeas counsel didopposingbenefit

fees?you requestingBROCK: Have consideredCHIEF JUSTICE

Honor,that, because II not done YourATTORNEY KACAVAS: have
— you.to honest withquiteis this comes first betruly believe that this

off ‘til later andmy putfirst and fees have beengotWe’ve to deal with this
my abilityto the best of and resolvemyto clientsjust trying representI’m

thatregardingcourt is wesay paymentmatter. I would to thethis What
declaratory injunctiveand relief.seekingto come to this courtwere forced

andfor Senate candidatesfiling periodIn the of thejoining opening
and inDistricts were unconstitutionalexistingthat the Senatedeclaring

judicialaunquestionably,performing,that relief this court wasgranting
—the course as thisBut, changedthe court’s role overfunction. I believe

—role this court’s rolethe of time. Thisdevelopedcase over course
dayrole. have fromlegislativeof a role to a Wechanged judicialfrom one

toconstitutionally delegatedlegislatureone taken the that theposition
contrary, theredistrict, .Quite to theresponsibility.abdicated its

judicial usurpationthat this is apositionhave taken therespondents and
say, “It isthey9 of their memorandum wherequite pagethat is clear at
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legislative authoritydifficult to a more intrusive ofimagine usurpation
expenditure appropriationa of funds from anjudicialthan branch

But,specifically legislature legislative purposes.”made to the for that
function,ignores performing legislativethe fact that this court was a

Supremealbeit. In the case of Connor v Finch a 1977 Courtreluctantly
throughoutcase that our in this andquoted pleadings throughoutwas case

the the United that a courtargument, Supremeoral States Court observed
legislature’sis the of in theobligation performingleft with unwelcome

legislature constitutionally redistrictingstead when the fails to enact valid
stead,inplan. Hampshire Legislature’sThis court acted the New

forappropriated legislative purposes properly payabletherefore funds are
to this court to the costs incurred this court for thepay by performing

anyfunction. And that’s all I the court haslegislative saywould unless
you.further Thankquestions.

CHIEF JUSTICE BROCK: Thank you.

Lehmann, IMy representATTORNEY LEHMANN: name’s Richard
Hampshire thingthe New Senate. Good I the first I havemorning. guess

to is that I have to takesay my Attorneyissue with friend Kacavas’
characterization of the inlegislature abdicating responsibilityits this case.

legislature passed redistrictingThe bills. Those bills wereredistricting
vetoed. The has to fineauthorityGovernor constitutional veto that’s but to
then to throw it back at the that thelegislature say legislatureand

to perform petitionerssomehow failed strikes me as unfair. The state that
— court,theydid had no choice but to thatthey come to this there was

absolutely no choice whatsoever but to come here. I submit that’s not
true, fact, issue,in the inexactly petitionersit’s this case who forced the

me,excuse toby failing override the veto.Governor’s

Well,CHIEF JUSTICE BROCK: is that Mr.completely accurate
If nothing happenedLehmann? this session to redistrict so it never

became redistricting system,law and so what existed was the old and I
you goneassume that’s what would have forward with or tried to go

with, somethingforward absent this of thepassing legislature.session And
their Petition for Declaratory Judgment sought rulinga that the existing
system was unconstitutional under both the Federal and State
Constitutions. Isn’t that true?

no,ATTY. LEHMANN: Yes and I I theguess disagree propositionwith
that somebody any point really plannedat to thego existingforward with

was,plan. It clear in 1982 from Monier v Gallen that this court was going
and,step that,to into the breach if one existed because of there was never

any real doubt as to the fact that redistricting onlywould occur was a
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I, earlier,as I did thatby suggestingof how it would be done andquestion
— to nothree actions that caused there bespecificthere are there were

law, oneby legislature passingas law. One theredistricting plan adopted
it, tovetoing by minority party failingand one theby the Governor

anybody’s theydecision that madequarreloverride the veto. I don’t with
regard.in that

goneHow would the election have forwardCHIEF JUSTICE BROCK:
Governor, agreedthe and the Senatesomething that the Houseabsent

upon?

have, thereI don’t think it would I thinkATTORNEY LEHMANN:
and Iredistricting plan. Franklyjudicially-createdwould have been a

the courtdon’t, makingis not a statement that I’m aboutderogatorythis
I think that had it not been clear that the court wouldanybodyor else but

in, greater.would have beenbeing agreementthe likelihood of therestep
Because

—your yourIt’s not it’s not that itpositionCHIEF JUSTICE BROCK:
of for this court to...judicial usurpation legislative responsibilitywas

redistricting plan?LEHMANN: To formulate aATTORNEY

CHIEF JUSTICE BROCK: Yes.

—No, aboutmy my languageLEHMANN: theATTORNEY
point proceedingof function at this in the has to dousurpation legislative

theorderingand the of the courtappropriation authority prospectwith the
to to the court.legislature appropriate funds

you agreeBROCK: Would that we were performingCHIEF JUSTICE
a function?legislative

No, you performing judicialLEHMANN: I believe were aATTORNEY
function, it a function that createdjudicialit was the fact that was

thentruly legislativein the If it were a function itjurisdiction place.first
I do think thatlegislativehave been in a function. Nowperformedwould

in the court’sthis is one of those areas that have been discussedprobably
everyBut I don’t think that time thatoverlap.in which there isopinion

in of the branches of Governmentgoing overlapthere’s to be the functions
looking paymentthen to each other for forthat those branches should be

performs judicial everyThe Executive Branch functionsassociated costs.
But, forinappropriateat administrative I think it would beday hearings.

funding they’re performing judicialthem to look at the court for because
byof theoverlap part anticipatedfunction. I think that that is what’s

constitution, wellvery literary,the constitution itself contains some
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thought, the that three oflanguage concerning ties bind the branches
But, I for togovernment together. do think it’s the courtinappropriate

an compelling effectivelyissue order the tolegislature appropriate,
theappropriate money to court.

Lehmann,JUSTICE NADEAU: Mr. I observation ahave a and
1981,I’ve a full-timequestion. judgebeen since the Court and theSuperior

that,to I 13Supreme yearsCourt. Prior was as a Court Judge,District
time,In all that this Ipart-time. disappointing hearingis the most at which

ever Iquestionhave been The have for is this.present. you There is no
function,youthat at admit a itquestion judicial youleast this was concede

judiciala Your thereargument judicialwas function. seems to be that is
money legislative money.and that there is judiciaryAnd that the shouldn’t

the legislative moneyorder to be It mespent. seems to what we are
talking people’sabout is the money. Everybody knows this bill was

incurred,properly everybody knows this bill is to begoing paid, everybody
toknows this bill is be the The Igoing paid by people’s money. question

is,youhave for is the purpose being bywhat that is here theserved refusal
bill,pay people’s byto the the in a thatpeople’s money way bringdoesn’t

government,two branches of the leaders of which are here ortodayeither
intorepresented by counsel a conflict which necessary.shouldn’t be Could

answer foryou question please?that me

submit,ATTORNEY LEHMANN: The it’s Inecessary,reason is that is
the same its been necessary protectreason that for the tocourt its own
prerogatives separationand relative torights powers.of The proposition

byadvanced the notion that the legislaturecourt would order the to pay
funds to the court this veryin instance strikes at the of the legislativecore

—function, which

—you youJUSTICE NADEAU: What and the leaders know that the
thingone the court does not do to legislaturewant to is order the to pay

—funds, youthe that. Youknow also know that the bill goingthe funds is
paid paidto be and is to be Ifgoing by people’s yourthe money. suggestion

that court spent moneyis somehow the that it or moneydoesn’t have that
being spentis to the peopleserve in the court ifsystem, that’s your

and theproposal proposal is that then the court gosomehow back to the
legislature reimbursement,to seek sayingthen what you’re is that its
possible for the tolegislature refuse reimbursement and somehow that the

should onpeople’s money spentthat be the people’s obligation won’t be
And,spent. why does this have to be a conflict? this aWhy does have to be

confrontation? does thisWhy battle,have to be a turf when the ismoney
there, the money spentwas for the itpeople, saved the towns and cities

havingfrom to have another everybody doingelection and the people’swas
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a to do thisway peoplesense for there to be withoutDoesn’t it makework?
to limit?urgeto each other thehaving

that Inparts.I would answer in twoguessATTORNEY LEHMANN: I
But, in themoney.this is.theagree people’sI more thatpart,the first can’t

the oflegislature,of it’s the branchthingsschemeconstitutional
forthe that’s responsiblein fact to peoplethat is closestgovernment

thosehas control overtightest appropriations.funds and theappropriating
state the court’sI don’t what the current ofAnd the second knowpart,

isis, Budgetthe AssistantLegislativefrombudget my understandingbut
half oflapsecourt has to over ayearsin the last fiscal the allowedthat four

So, I toany disrespectof don’t meanyears.million dollars in each those
If theturned around.questionwhen I the should besay perhapsthe court

itwhy islegislatureto back to themoney going lapseis otherwise
—fornecessary judicialthe branch

that,Well, me tell a little Mr.youNADEAU: let aboutJUSTICE
supposedThe now vacant 52 that arekeeping positionsLehmann. court is

like 49 or 50somethingto the haven’t filledpeople. Theyto there servebe
to forKelly money percut 10% of the be usedJudge haspositions.new

hearingsget quickerin the District Courts canjudges peoplediem so that
Court, has foralso, per judgesthe cut funds diemthere. The court Probate

1 positions,We have vacant Master’skeptin the Probate Court. Vz Marital
Theserving in serious domestic relation cases.positions peoplewhich are

laid off 66juryCourt cut trials for two counties. We havehasSuperior
from lines.taken reductionpart-time security people. equipmentWe’ve

My is thatmoney.is and who has the most concernpointThe not where'
that thelegitimate paid by people’sa and it’s a bill should bethis is bill

the in other to those funds.payand it cost servicespeoplefunds shouldn’t
be ease to this billAnd, payit to me that there would the samewould seem

fees andlegal question, legalwas withoutpay expensesas there to
side, us tourgingfor for a that waswithout one sideexpenses question

whyI thelaw. don’t understandplacein an unconstitutionalkeep
necessary.that ittroublingIt’s to see isnecessary. veryconfrontation is

Lehmann, itto the Mr. soundslapse,DALIANIS: RelativeJUSTICE
But, budget youlook at andyou figureslot of when themoney.like a

different and we allowedmanythat over lines weren’tspreadconsider it’s
them in the endlines so had to under andspend spendto over those we

in of turn backmoneywas a little a number lines tothat meant that there
— easymillion not not anhalf a dollars. It does it’sand it all added toup

don’t toexpect you particularlyto our and I bebudget problemsanswer
Nadeau,is, that withproblemto The I Justicesympathetic agreethem.

orderinginthing doing legislatureis interested is thethe last the court
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that, staywanted to do tried toaround. We’ve never we out of
it,redistricting. We had incur this We incurred in orderexpense.to and to

funds,get it from our we have to the andpaid go legislature getto
So,to take of a line is Ipermission already up.it out that otherwise used

Senate, least, it,the of the at we wegather position paythat is could don’t
want to it and that fair. kind of thepay we think that’s Is that bottom line?

exactlyATTORNEY LEHMANN: I don’t think summarizes thethat
position.Senate’s

JUSTICE DALIANIS: No?

ATTORNEY LEHMANN: I think it’s true that the Senate could pay it.
I think that I’m a orposition uponnot in to comment whether not the

it,Senate ifpaywould vote to there was a for arequest supplemental
Obviously, I aappropriation. getdon’t vote in those so I can’tthings

comment about that.

anyJUSTICE DALIANIS: Was there inproblem getting lawyer’sthe
the onpaid?fees Did Senate have to vote outside counsel?paying

ATTORNEY I don’t believeLEHMANN: so.

Okay.JUSTICE DALIANIS:

ATTORNEY I Iguess exactlyLEHMAN: don’t understand the
of therelationship legal fees to the the Iquestion before court and didn’t

come to theprepared question.address

JUSTICE DALIANIS: You don’t that redistricting expense?see as a

ATTORNEY LEHMANN: The isquestion legislativewhether it’s a
And,expense. I don’t a legislativeknow that it’s expense peoplefor to

come to court. The people came to court tohappened be senators and
representatives, but there’s no for Anyneed that to the case.be voter in
the State would have had tostanding bring the matter before the court.

—So, thewha to which lawyersextent the toagreed represent them
attorney’sincurred doingfees that anybody’s guess.is I don’t think that

the toappropriation legislature legislativethe for purposes authorizes the
—administrative actors within the legislature payto court topay costs

incurred theby expense. court,Costs byincurred the excuse me. Justice
—Nadeau made a effectively, a very strong argument in favor of what the

budgetcourt’s should But thatagain, questionbe. is a for the entire
legislature to take up.

ask,CHIEF JUSTICE questions.BROCK: Let me I have two or three
—Let’s assume that processthis had cost us there had been more time
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—it it costwith we addressed andinvolved, the whichurgencyrather than
legitimate expenseand it allthree million dollars wasjudicialthe branch

acertainlythat beother State’s wouldnecessary redistricting,to
the court would have to deferyourIs it thatfigure. positionreasonable

threelegislature appropriatedtheredistricting a State untilconsidering
domillion dollars for it to so?

No, of the theunderstanding waymyLEHMANN:ATTORNEY
theapproaches legislaturethat the courtis to work isdesignedprocess

functionsperform judicialto allnecessaryappropriation requestwith an
may younot whatmay appropriateThe orlegislaturefor the biennium.

the it canis to do bestresponsibilitybut the court’snecessary,think is
it thatAnd, has thinksprioritizethe limit. the court to whetherwithin

— theto to the front ofimportant go gotoredistricting sufficientlyis
it beyou’dthe decision that wasyoulist I submit that if mademoney and

the decision.making right

So, capitalCourt has a murderSuperiorif theJUSTICE NADEAU:
they spendto five timesnot in session and havelegislaturetrial and the is

—trial, legis theythat -without untiltheyfor a can’t doexpectedwhat is
legislature?the from theget money

Superiorthink the Court should beLEHMANN: I thatATTORNEY
permits broughtthat the law to be beforethingsto handle all theprepared

it, trial.including capitala murder

—you’re sayingJUSTICE DUGGAN: So

the timeand us nextyou’ll appear supportI hopeJUSTICE NADEAU:
contingencyof funda that should be some kindbudget,there thereis

contingencies.to for allsystem budget providetoadded the court

thingvery appropriateI think that would beLEHMANN:ATTORNEY
—judiefor the

inyou your (laughterme addressWhy givedon’tJUSTICE NADEAU:
court) appear.list of toyouI’ll on theput peoplethe and

So, Houseyou’re representing both theBROCK:CHIEF JUSTICE
morning?here thisand the Senate arguing

that themy understanding,it’sFormally,LEHMANN:ATTORNEY
bringmightit make sense toparts.into two I thinkarguments are broken

— are the on both sidesargumentsthe the sameeveryone before court
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I you’re tellingCHIEF JUSTICE BROCK: don’t understand what me.
to the House andanticipated somebody representWe that would be here

the Speaker.

They’reLEHMANN: here.ATTORNEY

—theyCHIEF JUSTICE BROCK: Are here to

ATTORNEY It’s that heremy understanding they’reLEHMANN:
—prep

— argument?CHIEF JUSTICE BROCK: inparticipate oral

— yes. morningATTORNEY LEHMAN: When came in this Justicewe
Brock, other,Clerk Fox informed us that we be onegoingwould after the
not all the same time.at

Oh, see, sorry.CHIEF JUSTICE BROCK: I I’mokay Before we let
it’s,you Igo, do understand that at the thatposition,least Senate’s the

judicial authority spend money appropriationbranch has to from to payits
this bill?

ATTORNEY LEHMANN: Yes.

And,CHIEF JUSTICE BROCK: one further question, just so there’s
no The inmoneydoubt. is available these haveaccounts that been referred

But,to. the House and the Senate for reasons of their own decidedhave
not to appropriate funds for purpose.this

—ATTORNEY LEHMANN: Appropriate

CHIEF JUSTICE BROCK: Allocate funds.

— — —ATTORNEY LEHMANN: to pay yes.the not to um’

Well,JUSTICE NADEAU: excuse exactlyme. It’s not the House and
Senate,the it’s the the Committee,members of Joint isn’t that right? The

ofmembers the Joint Committee have authority to funds fromspend that
for theycommittee what might consider be redistrictingto expenses. Is

that correct?

ATTORNEY LegislativeLEHMANN: purposes.

Well, But,JUSTICE NADEAU: okay. they authority they’rehave the if
persuaded that a legitimatethis was forexpense redistricting. It’s not the
Senate and not legislature.the It’s not the 400 and the 24legislators
senators, it’s the members of this Joint Committee.

ATTORNEY LEHMANN: There are that are atfunds available the
— —ofdiscretion those committee of those
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know, are able tell us on the recordyou toyouJUSTICE NADEAU: Do
the and titles who serve on theus with namesBurling providedor has Mr.

Joint Committee?

of Ia matter record. don’tpublicLEHMANN: That’sATTORNEY
—have the

Mr. Lehmann.you,BROCK: ThankCHIEF JUSTICE

Iready,the is Your Honor.DOUGLAS: It think HouseATTORNEY
argument.don’t have a separate

thatyou.Thank I must confessAlright.BROCK:CHIEF JUSTICE
going to be in thepresentationwhat the order of waswe’re not clear

be,But, gowho will firstpetitionersI will it will theHouse case. assume
otherwise. Mr. Hatem.you’veagreedunless

court, Myit Honor. nameMay the YourpleaseATTORNEY HATEM:
thisHatem, BurlingPeter and the Democrats inI representis Michael

wheel, I concur withcompletelyto the andI don’t want reinventmatter.
Attorney thisby Burling and Kacavasbrought forth Mr.argumentsthe

add, that I all can that weagreeI like to believe wemorning. simplywould
—here, actingthe court waspreviousthe briefs becausegot with

— clearly legislativeis alegislative Redistrictinga function.providing jud.
and originalin our earlier ourThe court cases cited briefsfunction.

matter,stepif to into this it wasgoingthat the court wasall statedpetition
toUltimately,a the court hadlegislative function.going providingto be

Hampshirethe State of Newthat function. This court redistrictedprovide
to,was unable wasthe unable to. The reason itlegislaturebecause was

— whyIt’s how thegubernatorialthere a veto. irrelevantbecause was
is, legislaturea law. The fact theprovidefailed to redistrictedlegislature

hasWe believe the courtlegislatively.did and the court had to actfail
— feespayor Mr. Bowers’ fromlegislatureto award to have theauthority

stated,case, thisdecision, In that courtIII 144 N.H. 590.the Claremont
into a who has succeededattorney’s plaintiff“To fees in such a suitaward

partyto the witha of is not saddle unsuccessfulestablishing cause action
— the that has benefitedpose imposeto them on classexpense,the but

the suit.”broughtto them had itpayfrom and that would have hadthem
But, behindattorney’s fees. the rationalFairly, Mr. Bowers’ aren’tfees

Hampshireof the State of NewIII The citizensapplies.Claremont
Had thehaving redistricting plan.constitutionalfrom abenefited

— to thoseit, paidit have had to had havelegislature imposedone would
— importantit isThere was anmoney.costs. This is the people’s

more thanright importantno constitutional isright. Clearly,constitutional
And, as for the Stateactingto Bowers was an advocaterightthe vote. Mr.
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—of of in aHampshire imposingCitizens the State of New constitutional
redistricting legislature incapablefor the A the was ofplan planState.

And, therefore,proposing. acting, imposedthe court the thelegislature,as
you morningcosts. are costs. heard thislegislativeThese As have from

Committeesides,both there inmoney payis the Joint Fiscal to these
—Mycosts. is the committee be called backunderstanding can called into

session at the call the inof Chair and this vote can occur short order. The
whole entire not to backSenate and House does have come into session.
Therefore, we is forproper legislaturebelieve that this a cost the and we

case,believe IIIsupported by previousits Claremont as well as a as
noted, IAttorney Kacavas Finch v. Conner and that’s all have.

CHIEF you.JUSTICE BROCK: Thank

ATTORNEY HATEM: Thank you.

May court,ATTORNEY MILLER: Good itmorning. please the I am
Betsy Miller and I represent Representatives.the House of aThis is

rightdifficult toplace waybe now. We feel the same doyou about this and
setting this ofup kind confrontation is not forreally good either branch.
But, I Iguess to your againwant answer some of questions about some of

functions,the details how legislativeabout the budget how these two
committees, the Committee,Fiscal Committee and the Facilities function

Ibecause think there’s some about howmisunderstanding spending occurs
—in out of the legislative budget. The Legislative Fiscal Committee did

not approve payment of the legal Theyfees. have no jurisdiction
whatsoever over legislative budget.the The Legislative Facilities
Committee, which is made of theup basically leadership of Senate and the
House of parties jurisdictionand both has legislativeover the budget.
They personnel decisions, decisions,make dothey hiringraise decisions.
The Speaker and the authorityPresident have to thespend out of lines
that which,have been in the legislative budget,established as your budget
does, goes through processthe whole frombudget the House Finance

toCommittee the And,Senate Finance Committee toand both bodies. it’s
soset that appropriations are itemized line andby Speakerthe and the

—President can spendmake can out of lines specificallythat are
forappropriated legislative purposes.

CHIEF JUSTICE I askMay you questionBROCK: a Ms. Miller. We’ve
$1,976,000been told that the $3,601,000.Senate has remaining, the House

that,it funds,Is or not respecttrue with to those it doesn’t require action
theby Joint decide,Facilities Committee each ofbodythat the House can

or the leadership bodyof each of the House can decide how money’sthat
spent?
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is true.MILLER: ThatATTORNEY

this IAnd, want to it on bill.they spenddon’tDALIANIS:JUSTICE
it line.yourtake that’s bottom

House,the I am here toof aspositionTheATTORNEY MILLER:
not aBobbyof Bowers weretoday, expensesis that theitpresent

that a judicial expenseto believe that wasWe continuelegislative expense.
allin its characteristics.

belief, and thoughthatnotwithstandingJUSTICE DALIANIS: And
it, towillingtheyabout aren’t evenopinionbe differences ofmightthere

money.the You folksof will. don't havegoodin the Wepay spiritthe bill
out the House and Senatefigure whytojust tryingdo. And I’mapparently

fair.think this isleadership

a of we havequestionthink it’s whetherMILLER: I don’tATTORNEY
bill, thatIf was a I think we’dmoney.the itmoney you $2000the or have

we’re in now.positionin the samebe

And, that’s fair?youDALIANIS: thinkJUSTICE

orI think that’s faircan’t answer whetherMILLER: IATTORNEY
it’sthey’ve determineddoing saying,the is isI think that what Housenot.

a legislative expense.not

a issue as toyou legalthat it’sagreeBROCK: DoCHIEF JUSTICE
judicial expense?a or alegislative expensethis iswhether

issue, Iactually.more of a factualI think it’sATTORNEY MILLER:
the thethe and utilization ofway hiringthe handledthink in the that court

technical advisor.

But, toa for the court makeit’s decisionCHIEF JUSTICE BROCK:
ultimately.

that decisionultimately here to makeYou’reATTORNEY MILLER:
today.

And, to thecourt make decisionBROCK: if this wereCHIEF JUSTICE
legislativeexpense expense,orlegitimate judicialwas athat this

todetermine, youryourassume that recommendationwe Iwhichever
that decision.they recognizebe thatclients would

to client wouldmy myrecommendationI thinkATTORNEY MILLER:
subjectthat to andguidelines I’mfollow all ethicalbe confidential. I would
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I you question,JUSTICE NADEAU: Can ask a and this is not
something my But,I’ve with if tocolleagues: saythat discussed we were

inthat we’re not to an order for 30going daysissue this case two weeks or
give youto to take the of thisopportunity tapes argumentthe to whoever’s

in charge, Committee,whether it’s the orleadership whether it’s the Joint
here, hand,so they arguments questionsthat can hear the the here first so

they depththat can assess the with which are tryingwe to avoid this
So, theyconfrontation. that can decide whether as comitya matter of or

whether as making,a matter of decision after those andhearing tapes
here,after hearing bywhat was said everybody theythat eithermight

reconsider or decide that pay people’sto the bill with people’s moneythe is
rightthe tothing do for the for thepeople, government and for the

government.branches of Is that something youthat would recommend
and would be willing to do?

ATTORNEY IMILLER: would docertainly willingbe to that.

Alright,JUSTICE NADEAU: you.thank

JUSTICE DUGGAN: If Mr. unpaidBowers remains a ofperiodfor time
and sues and obtains a on the amountjudgment that he is withowed
interest, assume,I the State would thepay judgment.

IATTORNEY thatMILLER: assume would occur.

JUSTICE DUGGAN: How you paywould it?

I think,ATTORNEY AttorneyMILLER: theprobably, General would
handling So,be one. Ithat can’t answerreally that.

But,JUSTICE DUGGAN: there’s no you’ddoubt that thepay
judgment?

IATTORNEY MILLER: judgmentbelieve the would have to be paid.

CHIEF JUSTICE BROCK: With attorney’s fees and interest.

ATTORNEY MILLER: Probably.

CHIEF Well,JUSTICE BROCK: I you and it’s intointerrupted turned
a lengthy interruption But,questions.with if you complete yourwant to
remarks, we’d appreciate it.

ATTORNEY I justMILLER: have one more Iconcern that want to
express on ofbehalf the House and theperhaps it’s is sowhy House
adamant in thecharacterizing technical expensesadvisors as a judicial

is,expense. And that wethat believe that isredistricting very publica
—matter and we did have some concern at the time everythingthat the
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confidentially,done in-camera andBobby Bowers wassurroundingthat’s
I think it wasBut, some concern andthe to do. there wasyou rightas have

—order aat that before anpoint,even the oneexpressed by petitioners
— final, anpartiesthat the would haveredistricting planorder became

And, so that make it ain that wouldinputto have some that.opportunity
And, subject right-to-to theknow, the House isyoumore matter. aspublic

a concern of thelaw, publicin and that’severythingknow we do
—he andof technical advisor and howexpensesthe thecharacterization of

him.how worked withyou

course, all the townof State andSecretaryOf theJUSTICE NADEAU:
hurry andupthat if we didn’tscreaming bloody murderselectman were

elections, tothey’dto two havethey’dout have haveget this decision
was some consideration.certainlydollars and thatspend millions of

—But, upas do takeconceivably, other courtsMILLER:ATTORNEY
infact-finding public.the is doneare instances in whichredistricting, there

with the software andhad familiarexperts, peopleThe had weparties
youhave come beforenumbers, all sides did that couldwith thefamiliar

them to create.plans youand created that wanted

at time to theobjectDid House theBROCK: theCHIEF JUSTICE
ofappointment Mr. Bowers?

—But,No, the court isnot. becauseabsolutelyMILLER:ATTORNEY
— a advisor.to such technicalauthority appointhave the inherentyoucan

hisobjectan to toopportunityYou hadCHIEF JUSTICE BROCK:
didn’t.youbutappointment,

—But, to weright. objectingwe’re nowMILLER: That’sATTORNEY
— to a technicalauthority haveobject yourdon’t to inherentwe still

don’t to that.judicial expense. objecta That —weadvisor as

findingofthe nature the factpublicDALIANIS: Relative toJUSTICE
happyhave beencounsel, no more than the court wouldgroupI think that

—to more timehave

Yes,MILLER: ma’am.ATTORNEY

— playeda could have outprocessso that suchJUSTICE DALIANIS:
— recall, left a window ofBut, do we were withyouif I’m surepublicly.

wayother toand felt there was noproblemthis wide to deal with theabout
approach it.
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Yes,ATTORNEY MILLER: I understand.

CHIEF Finally,JUSTICE BROCK: I a Iquestionwanted to ask asked
of the Senate. positionIs it the of the House that this usurpedcourt
legislative responsibilities when it inengaged the redistricting process.

ATTORNEY MILLER: Absolutely not. Thank you.

not,CHIEF JUSTICE IsBROCK: there anything further? If the
—matter

JUSTICE DALIANIS: Mr. Carter.

ATTORNEY ICARTER: have furthernothing to add.

CHIEF IOkay,JUSTICE BROCK: sorry didn’t mean to overlook you.
inWe’llbe you.recess. Thank

31,2002Order dated December
The court having been notified by the Attorney General that the State

has toagreed pay services,the technical advisor’s bill for nothere is need
for a further order. These arecases closed.

Brock, C.J., Nadeau, Dalianis, JJ.,and and Duggan, concurred.
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