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See Beacon Bowl v.upon theory.the eitherfinding plaintiffa forupon
(Wis. 1998)788, verdictPower, (special798Elec. 501 N.W.2dWisconsin

sustainliability, anyof one of which wouldtheoriescontaining separate
As the record before usjury).submitted tofinding liability, properlyof

plaintiffs negligentthejury’s special uponthe verdictsupports
claim, is no need for us to review whethertrainingand theresupervision

thespecial uponto sustain the verdictthe evidence was sufficient
1836, 1851§§See 75B Am. Jur. 2d Trialtheory liability.other ofplaintiffs

verdict;(1992) verdict from definiteness(distinguishing special general
verdict).ofcertainty specialand

Affirmed.

in the finalBRODERICK,J., partfor but did not takeargumentsat oral
Duggan, JJ.,vote; Nadeau, and concurred.Balianis
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Cleveland, Bass, (MarkP.A.,Waters and of Concord D. Wiseman on
the brief and orally), for the plaintiffs.

Devine, (JohnBranch, P.A.,Millimet & of Manchester P. Sherman on
the brief and fororally), defendant Andrea Hubbard.

P.C., (JohnRansmeier & Spellman, of Concord T. Alexander on the
brief and orally), for defendant Town of Effingham.

Brock, C.J. plaintiffs, Pierson,The George and Maxine fromappeal the
(T. J.)Nadeau,Trial Court’s a againstdismissal of claim defendant Town

(town),of Effingham grantand of summary tojudgment defendant
(1)Andrea Hubbard. They that:argue the town was not absolutely

immune from liability for the allegedly defamatory statements Hubbard
(2)made at a meeting selectmen;of the board of and the trial court erred

in granting summary judgment to Hubbard. We reverse.
Considering the record in the light most favorable to the plaintiffs, the

relevant Collectramatic,facts follow. See Inc. v. Kentucky Fried Chicken
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318, (1985); Norte, Provencker,320 Del Inc. v. 142 N.H.Corp., 127 N.H.
(1997).535, the elected town clerk and tax collector for537 Hubbard was

22, 1999, she received a call from ArleneAugust telephonethe town. On
Taylor’s family passeda resident. A member of Mrs. hadTaylor, town

24, hadAugust Taylorand the funeral was scheduled for but Mrs.away
or the of selectmen tocemeterybeen unable to contact the trustees board

cemetery.a in the townpurchase plot
one the selectmenEarly morning,the next Hubbard contacted of town’s

and him of Mrs. to contact town officials.Taylor’s attemptsadvised
draft to the to allowproposed provide cemetery plotHubbard to a deed

24, with the that theplace August understandingthe burial to take on
treasurer, andrequiredselectmen and town who were to authorize

the deed untilcemetery plots,the sale of the would not executeapprove
The her totheir scheduled for 26. selectman advisedmeeting August

deed, the to Themoney proceed.initiate the collect the and allow burial
as scheduled.placeburial took

26, aAugust day,The met as scheduled on 1999. Thatselectmen
tomeetingasked Hubbard to attend themember of the board of selectmen

cemetery plots. Duringhad occurred with the sale of the twoexplain what
in sale of the twothe her involvement themeeting, explainedHubbard

draft and advisedplots, the selectmen with the deedcemetery provided
it formalize the sale of townthey sign property.them that needed to to

byhusband had contacted herTaylor’sHubbard also stated that Mrs.
familythat the funeral home director had told the thatreporttotelephone

fillinghad the while he wasapproached gravediggertwo town residents
wrong-him that the be in thegrave body mightthe and told buried

familythat Mr. and his wereexplained Taylorlocation. Hubbard also
extremely upset.

also that hadAccording plaintiffs, theyto the Hubbard stated

grave-digger byand taunted” the Town’s“verbally abused
bother, tothings, you’ll digother “don’t havestating, among

the of theanyway.” familyhim Ms. Hubbard stated thatup
She stated that theduring exchange.decedent was thispresent

the Piersons hadfamily upset cryingwas and because of what
that the Piersons haddone. Ms. Hubbard indicated what

“absolutely disgraceful”done was and “distasteful.”allegedly
the matterThe Defendant Hubbard indicated that she wanted

byaddressed the Board.

allegingThe claims the town and Hubbardplaintiffs brought against
and and intentional infliction of emotional distress.negligentdefamation

that wasgroundsBoth defendants moved to dismiss on the Plubbard



763

theabsolutely identifying “keyimmune from suit. After as issue” whether
a thatany supporting findinghad facts Hubbardplaintiffs allegedthe

J.)(Smukler,thecapacity, Superiorin an individual Court concludedacted
plaintiffsfacts. The court allowed the to filethat the writ contained no such

writ, thereafter,they did. the filed aShortlyan amended which town
(1)dismiss, if acted ofmotion to that: Hubbard within thearguing scope

and theemployment, protected byher both she town were absolute
(2)immunity; and if acted of the herscopeHubbard outside of

vicariouslythe town not be held liable for heremployment, allegedlycould
(T. J.)Nadeau, thedefamatory Superiorstatements. The Court granted

town’s motion to dismiss. The court also Hubbard’s motiongrantedlater
hersummary judgment, rulingfor that she acted in official capacity when

statements,the thatallegedly defamatoryshe made and she had absolute
in theimmunity connection with statements.

The standard of in a toconsideringreview motion dismiss is “whether
allegationsthe the of aplaintiffs’ pleadings] reasonably susceptible[in are

Collectramatic, Inc.,permit recovery.”construction that would 127 N.H.
omitted). of(quotation plaintiffs’at 320 We assume the truth the pleadings

and construe all in mostlightreasonable inferences therefrom the
favorable to the plaintiffs. Id.

The amended writ that the allegedly defamatoryasserts Hubbard made
“in capacitystatements her official and course herscopewithin the and of

duties as Clerk of the of Because notEffingham.”Town the writ does
allege any independent town,or thewrongful byact conduct the town’s

ifliability, any, predicatedwould be its statussolely on as Hubbard’s
Therefore,employer. argues,the town if Hubbard’s statements were

absolutely privileged suit,and Hubbard is immune from thenabsolutely
the cannot disagreetown be held liable. Because for the thatwe reasons

suit,that absolutelyfollow Hubbard is immune from we hold that the trial
in grantingcourt erred the motion on this ground.town’s to dismiss

A plaintiff that theproves by showingdefamation defendant failed
to exercise reasonable in publishing defamatorycare a false and statement
of about the toplaintifffact a third noparty, assuming privilegevalid

to theapplies communication. See v.Indep. Mechanical Contractors
(1993).Sons, 110,T. Burke 138Gordon & N.H. 118 generallySee

(Second) (1997).§Restatement of PrivilegedTorts 558
(1)communications are dividedgenerally into two classes: those that are

(2)absolutely thoseprivileged; conditionallyand that are orqualifiedly
Annotation, Slander,See Libelprivileged. 941,and 40 A.L.R. 2D 942

(1955). If a iscommunication the isabsolutely privileged, speaker
absolutely regardlessimmune from hersuit of his or motive in themaking
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(1983).326, IfFrink, N.H. 328 aPickeringSee v. 123communication.
however, theconditionally qualifiedly privileged,is orcommunication

lost if the communication was notimmunity mayfrom suit bespeaker’s
occasion, faith,good justifiable purpose,in for a and“published on a lawful

belief, of truth.” Id. at 329. In thegrounds,founded on reasonable itswith
the whether thequalified privilege, questionof a conditional orcase

is one for the trier of fact. See id.privilegeis entitled to claim thespeaker

isabsolutely privilegedof communications“The classification
(1995). Indeed,§ we have2d Libel and Slander 275narrow.” 50 Am. JUR.

must be reservedavailability privilege“the of an absolutecautioned that
and thatpublic apparentfor those situations where the interest is so vital

ainquiryof without intocomplete expressionit mandates freedom
(1972).Bolduc, 274, For276Suprydefendant’s motives.” v. 112 N.H.

however, long recognizedhave an absolutepublic policy,reasons of courts
for acts in the oflegislative performancefor members of bodiesimmunity

AL., THE AMERICANLAW OF TORTStheir duties. See 8 S. SPEISER ET
(1991). immunity,29.93, legislators granted only qualified§ at 629 Were

legitimateas officials withright hampered“the to know would bepublic’s
it to the attention—bringing public’sinformation would be inhibited from

to inaccurate —butthought arguablynot the information is bebecause
entanglethat their comments could themthe officialswould knowbecause

a fullonly throughcould be resolvedlegal dispute surelyin a which almost
(Mich. 1982).Ford, 693, Ct. “TheApp.v. 321 N.W.2d 697trial.” Chonich

is to the absolutejudicial legal thoughttrend of decisions and extend
bodies.”legislativeto of members of lesserprivilege communications

(Or. Coxon,658, 1975);see also Sanchez v.Ternyik,Noble v. 539 P.2d 660
(Ariz. 695;126, 1993); Chonich, at Cornett v.P.2d 128 321 N.W.2d854

(Tenn. (SECOND)1980);Fetzer, 62, RESTATEMENTApp.604 S.W.2d 63 Ct.
(member590, legislative body§ ofOFTORTS at 254 comment a subordinate

council,citysuch as a isdelegated legislative power,to which the State has
inconcerningmatter anotherdefamatorytoabsolutely privileged publish

functions).legislativethe ofperformance member’s
trend, bythat a made arecently reportConsistent with this we held

the recentmeeting regardingof the board of selectmen at a townmember
Voelbelv. Townabsolutely privileged.a chief was Seepolicetermination of

(1999). Voelbel, “the599,144 In we reasoned thatBridgewater, N.H. 601of
officials, in amunicipal actingrule favors grantingsounder of law

during aimmunity for their comments madelegislative capacity, absolute
also reasoned thattown matters.” Id. at 600. Wemeeting regardingtown

meeting,the townthe selectman’s comments were made atbecause
duties, related to a matter ofarisinginvolved issues from the selectman’s
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meeting,thebefore townproperlyand involved a matterimportance,local
plaintiffsnot the terminationabsolutely privileged whether orthey were

at 601. Ourmeeting warrant. Id.subjectlisted as a on the townwas
alleged defamatoryin the fact that thelarge part upondecision was based

in thelegislative bodya of a localbywere made memberstatements
(Second) ofof functions. See Restatementlegislativehisperformance
tax collectorthat town clerk and§ 590. Because we concludeTorts

bodymeeting legislativeat a of thenot madeHubbard’s statements were
function, absolutelynotthey arelegislativein the of aperformance

privileged.

operatingof all townsgoverning bodyof selectmen is theThe board
LOUGHLIN,NEWSee 13 P.meeting government.form ofunder the town

Hampshire (1995).472,§ at 369Practice, LawLocal Government
that carries out certainwho form an executiveThe selectmen are officers

which is themeeting,orders enacted the townstatutory any byduties and
the annual towndecision-making is done atbody. LegislativeId.legislative

id.-, (2000), warnedany meeting specially by39:1 or townmeeting, see RSA
(2000).selectmen, meetings,town theof see RSA 39:4 Betweenthe board

managingfunction of thecarryof meet to out itsboard selectmen
“byotherwise lawperformingaffairs of the town” and duties“prudential

(1991). councils,However, city example,41:8 unlike forRSAprescribed.”
conductingexercise whileany legislative powerboards of selectmen do not

of theare out the mandatesthey simply carryingtheir becausemeetings
(1904)539,Portsmouth, 540-41Sherburne v. 72 N.H.legislative body. Cf.

andcity legislativeduties of councils are both(noting that while
administrative, and judicial).the duties of the selectmen are administrative

signinglaw is deeds of“by prescribed”One of the board’s duties
1(e)289:7,See RSAby cemeterylots the trustees.cemetery prepared

2001). case,(1999); 41:9, In because the(Supp. presentVI theRSA
unavailable, undertook,Hubbard atcemetery apparentlytrustees were

selectmen, the of the deed. At the nextrequest preparingthe of the task
selectmen, hermeeting explainedof the board of Hubbardweekly

lots, thecemetery providedin the sale of the two selectmeninvolvement
theyand them that needed to itsignwith the draft deed advised to

formalize fromthe sale of the town It is clear these factsproperty. that
andthe and Hubbard’s functions were administrativeboth board’s

ministerial, Therefore, notnot Hubbard’s comments werelegislative.
suit,immune from and theabsolutely absolutelyshe was notprivileged,

town on the ofdismissing against groundstrial court in the claim theerred
immunity. potentialdo not address thelegislativeabsolute We
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applicability of other kinds of immunity, because the basis of the trial
decision, thecourt’s and issue briefed the onby parties relatedappeal,

ofonly questionto the whether absolute legislative immunity applied.
The inarguestown the alternative that even if Hubbard’s statements

were not the toabsolutely privileged, motion should have beendismiss
granted because Hubbard acted outside the herscope of employment
when she made the allegedly defamatory comments. disagree.We

The town’s is onliability predicated respondeat superior,the doctrine of
which that an heldprovides employer may vicariouslybe forresponsible
the tortious acts of its if theemployee employee actingwas within the
scope employmentof his or her when or herhis tortious act theinjured

(1987).plaintiff. Portsmouth, 561,See v. 129Daigle City N.H. 579 Anof
(a)employee’s conduct falls within the his or her if:scope employmentof it

(b)is of kindthe he or she is toemployed perform; substantiallyit occurs
(c)within the space limits; actuated,authorized time and and it atis least

(SECOND)in part, by a to thepurpose serve master. RESTATEMENT OF
Agency (1958).§ 228

The plaintiffs’ writoriginal againstasserted claims both in herHubbard
andcapacityindividual the In response superiortown. to the court’s

that theholding writ contained no facts asupporting finding that Hubbard
acted in an individual thecapacity, plaintiffs amended their allegewrit to

followingthe additional facts:

11. The Defendant speakHubbard was not asked to on this
specific by anyone the oftopic anyon Board Selectmen or by
other Town employee.

12. The thesubject upon which Defendant spokeHubbard was
onnot the theposted agenda and was not ofsubject discussion

at the time that she hermade statements.

Hubbard,15. The inDefendant her ascapacity Town Clerk/Tax
Collector not give monthlydoes “reports” to the Board of
Selectmen. The Defendant Hubbard made no prior request of

askingthe Board for time to thebring uponmatterup which
spoke,she or to have it on theplaced agenda.

The reported16. Defendant Hubbard in her hand-written notes
she publicthat made her statements “during comments at the

Selectmen’s meeting.”
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above-quotedtheprovethat if the were toargues plaintiffsThe town
acting within thethat Hubbard was notallegations, they provewould

thatthe town theagreeas Clerk. We withemploymenther Townscope of
was actingconclusion that Hubbardmightif aallegations, proven, support

579;at129 N.H.Daigle,of her Seescope employment.theoutside
Agencyop (1958).(Second) §§228, However,229Restatement

writ,originalin the aallegedfacts the haveplaintiffsas true theassuming
acting “within thecould that Hubbard wasfactfinder concludereasonable
Effingham” whenher clerk of the Town ofscopecourse and of duties as

Therefore, ofdismissal thedefamatory statements.allegedlyshe made the
that Hubbard did not act within theon theagainst groundsclaim the town

havescope employment inappropriate.of her would been
that trial court erred inthe theplaintiffs’We turn to contention
In the trial court’sreviewingto Hubbard.summary judgmentgranting

evidence,otherconsider the affidavits andgrant summary judgment,of we
them, in most favorable tolightand all inferences drawn from theproperly

Norte, Inc., 142 N.H. 587. “If our reviewthe See Del atnon-moving party.
fact, ifof and theof discloses no issue materialgenuinethat evidence

law, affirmto a matter of we will thejudgmentis entitled asmoving party
omitted).and brackets Wegrant summary judgment.” (quotationof Id.

See id.applicationcourt’s of the law to the facts de novo.review the trial
groundson theagainstAfter the trial court dismissed the claim the town
arguedfor Sheimmunity, summary judgment.of absolute Hubbard moved

madecapacitythat because she had acted in an official when she .the
she,statements, town,like the entitleddefamatory was toallegedly

motion, stating,The inimmunity. grantedabsolute trial court the
pertinent part:

The establish Hubbardundisputed material facts that Ms.
in her official the when shecapacityacted as Town Clerk

26, 1999, of theAugust meetinginformed the selectmen at the
of thesurrounding cemetery plots....circumstances the sale

to the decision in v. TownAccording Supreme Court’s Voelbel
Bridgewater... Summary Judgment granted.must beof

from trial grantedWe conclude the order that the court Hubbard’s
summary judgment grantedmotion for for the same that it thereason

suggeststown’s motion to dismiss. The court’s reference to Voelbel that
the legalorder rests on the erroneous that the allegedlyconclusion

absolutely privileged.statements in this case aredefamatory
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absolutelyBecause the statements are not concludeprivileged, we that the
trial court erred in motion forgranting summary judgment.Hubbard’s

Reversed and remanded.

Broderick, J., sat for oral but did not inargument parttake the final
vote; DUGGAN,JJ.,DALIANISand concurred.

FamilyBrentwood Division
No. 2000-795

Joyce Nyhan NyhanIn the Matter of K. and J.William

7, 2002Argued: March
21, 2002Opinion Issued: June

Nourie, (L.A,Wiggin & P. of Manchester Ross andJonathan Doreen
brief,F. Connor on the and orally), respondent.Ms. Connor for the

(J.Offices, HamptonMcKittrick Law of North McKittrick onJoseph
the brief for petitioner.and theorally),

NADEAU, respondent, Nyhan,J. The William J. anappeals order issued
J.)by (Maher,the FamilyBrentwood Division afollowing hearing post-on


