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counsel for the appellant conceded that he did not raise this issue either
during trial or in his motion for reconsideration. When “a statutory claim
is properlynot raised below so as to put the tribunal on notice that it
should address the factual as legalwell as issues peculiar claim,to asuch
we will not review the claim on appeal.” Raudonis v. Ins. Co. Northof
America, (1993)57,137 omitted).N.H. 60 (quotations and ellipses

Finally, the appellant argues that his wife’s removal from the marital
home created a legal separation and that this intrusion theupondefacto
marital relationship beyond scopeis the of the probate authority.court’s

(1992),Pursuant to RSA 458:26 the superior maycourt decree legala
separation, on ofpetition party,either separation“which shall have in all
respects the effect of a divorce----” disagreeWe that the mere removal of
Lanoue created a de legal separation, and the appellant cites nofacto
authority, nor can we find any, supportto this argument.

Affirmed.

Brock, C.J., Dalianis, JJ.,and Nadeau and concurred.

Hillsborough District Court
No. 2000-673

HampshireThe State of New

v.

Ryan Auger

15, 2002Argued: April
7, 2002Opinion Issued: June



753

Fuller, seniorD.(Stephenattorney general,Philip McLaughlin,T.
brief),Huntress, attorney, on theE.and Karenattorney general,assistant

for the State.

(Richarddefender, ConcordofJohnson, appellatechiefM.Christopher
brief), for thedefender, on theappellateSamdperil,E. assistant

defendant.

therulingwithout fromBROCK, interlocutoryan transferC.J. This is
Sup. 9, askingJ.), Ct. R.(Hatfield, seeDistrict CourtHillsborough

oftrigger impositioncan theviolation-level offensewhether a non-criminal
“goodonly the defendant’suponconditionedsuspendeda sentence

inrespond negative.We thebehavior.”
interlocutoryin theof the caseaccept presented‘We the statement

(1999). 1999,Deveau, 523, InN.H. 524 NovemberTrovato v. 143transfer.”
of of a controlledpossessionto one countpleaded guiltythe defendant

sixty dayswas sentenced toresistingand one count of arrest. Hedrug
forcount, all which was deferredand fined on each ofimprisonment $200
for5,2000, suspendedsentences wereOn June the defendant’ssix months.

21, 2000,On Julyhis continued behavior.upon goodtwo conditionedyears
by abeveragesfor alcoholictransportingthe defendant was arrested

(1993). Afterminor, pleading265:81-aa offense. See RSAviolation-level
Thereafter, thesixty days.lost his license forhe was fined andguilty, $300

sentences.impose suspendedmoved to the defendant’sState

gooda condition of behaviorhave held that there ispreviouslyWe
Budgett,See State v.in and deferred sentences.suspendedbothimplied

Graham,(2001) sentences); 146135, State v.(suspended146 N.H. 138
(deferred sentences).(2001) behavior” is142, “goodThe term144N.H.

not include “non­to the law” and doesconformingdefined “as conduct
actual notice.”givenfor the defendant must becriminal behavior which

deferred sentence onsuspended139. To a orimpose146 N.H. atBudgett,
goodcondition ofimpliedhas violated thethe that the defendantground

in criminalbehavior, engagedthat the defendanta trial court must find
(2001) (trial144,id.; Palermo, 146 146see State v. N.H.conduct. See also

prisondefendant’supondeferred sentence basedimposecourt could not
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disciplinary violations absent thatfinding these violations constituted
acts).criminal

A orsuspended deferred sentence need not expressly state that
committing a crime triggerwill its imposition because such a condition is
“so basic and fundamental that any personreasonable would be aware of

Budgett, omitted).[it].” 146 atN.H. 138 (quotation contrast,By a
defendant givenmust be actual notice that engaging in non-criminal
conduct could result in imposition of his sentence. atId. 138-39.To satisfy
due process, a or deferredsuspended sentence must specify the oftypes
non-criminal conduct that will trigger imposition.its Id. at 139. “To hold
otherwise would effectively modify the ofterms the original sentencing
order and result in fundamental unfairness.” Id.

These principles apply with equal force to express conditions of
“good Thus,behavior.” suspendeda or deferred sentence expressly

onlyconditioned theupon defendant’s continued “good behavior” may not
be imposed absent a thatfinding the defendant engaged in criminal

case,conduct. In this the defendant committed a violation-level offense. As
crime,”“[a] violation does not constitute a 370,State v. Dery, 134 N.H. 377

(1991),the trial court may not theimpose defendant’s suspended sentences
upon thatproof he committed a violation-level 625:9,offense. See RSA
11(b) 2001).(Supp.

Remanded.

Dalianis, JJ.,NADEAUand concurred.
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