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fact,the In conveyed1989 easements. CBT these easements to
for transferringCricklewood Trust the sole of them to thepurpose

in originaldominant tenement the event the 1989 easements were declared
invalid.

The further arguesassociation that the Cricklewood Trust easements
are thanthey convey byinvalid because more what was intended the 1986

andpurchase agreement, only provided “right legalsale which the to
access.” CBTdisagree. right grantWe had the to easements on its
property party,to a third and here CBT forexpressly conveyed easements
sewer, utility, transportation, egressand to Cricklewood Trust. Asingress
CBT subjectinformed the association that submitted land to ofthe was all

easements,the foregoing the on notice thatassociation was the
condominium thatproperty by maywas burdened easements have

beyondextended mere “legal access.”
lastlyThe association CBTargues judiciallythat should be estopped

from thearguing that easements inpost-mortgage extinguishedwere not
theforeclosure. Because association did not raise this in itsissue notice of

theappeal, association has waived this issue and we notwill consider it.
(2001).Technologies 727,See v.Simplex Newington,Town 145 732N.H.of

In light of foregoing,the we determine that the trial court properly
granted summary judgment and therefore deny reformation of the

Co.,contract. See A.J. Cameron Sod Farms v. Ins. 142Continental N.H.
275, (1997)282-83 of(holding maythat reformation contract only be

fact).granted where there is fraud or mistakemutual of

Affirmed.

Broderick, J., forsat oral but did inargument partnot take the final
vote; Brock, C.J., Dalianis, JJ.,and Nadeau and concurred.
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Laconia, and for Joby orally, respondent,Brian P. of brief theMcEvoy,
AnnT.
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DUGGAN, T., Countyappeals BelknapJ. Jo Ann arespondent,The
J.){O'Neill, herterminating parental rightsCourt order her overProbate

(1994170-C:5, III,children, Supp.T. &Craig MeganT. and See RSA :10
2001). wrong-that court theappeal, argues probate appliedOn she the

to herlegal granted petition parentalstandard when it the terminate
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rights. She also contends the evidence insufficient to thesupportwas
findings. Weprobate court’s affirm.

1998,In the the New Division forFebruary petitioner, Hampshire
Children, (DCYF),and neglect petitionsYouth Families filed two in

children,Laconia Court the on behalf heragainst respondentDistrict of
2001).(1994Craig MeganT. and T. See ch. 169-C In theSupp.RSA & first

allegedDCYF that the was and failedpetition, respondent present to
T., father,intervene Todd husband thewhen her and children’s was

shaking violentlyand striking Craig, ageobserved then three. In the
DCYF that she topetition, alleged protect Megan, agesecond failed then

five, event,from thatwitnessing likelytraumatic which was to cause
to Megan’ssubstantial harm mental and emotional health.physical, The

provided neglectaccounts that the factual basis for the arepetitions more
(1999).T.,In re 144fully described in N.H. 584Craig
1998,inFollowing adjudicatory hearing Aprilan the district court found

169-C:18,the respondent neglectedthat had the children. See RSA :21.
After the dispositional hearing,final the court ordered ofcustodydistrict
the children to DCYF permitting respondentremain with while the

III(a)169-C:19, II(a)(2),supervised by parentvisitation a aide. See RSA
2001). The(Supp. parent regularaide was to meetingsschedule with the

respondent goalsto discuss the and visitation. Thestatus of district court
ordered respondent evaluation,also the to complete psychologicala see
169-C:16, III,RSA to inparticipate counseling familyto address violence

issues, 169-C:19, IV,see RSA and to incooperate with DCYF scheduling
keepingand toappointments related the court order.

The respondent maintained visitation thesupervised with children
weekly May 18,1998.from 18,19981998 Junethrough Following her June
visit, the respondent’s parent informingaide sent her a letter her that her

werevisits until asuspended she scheduled hermeeting with DCYF
caseworker her parentand The respondentaide. called her aideparent the
following day reportto that she would not able tobe schedule a meeting

herwith DCYF caseworker until her caseworker returned to the office at
end 10,1998.the of Weekly JulyJune. visits resumed on

28, 1998,On July the confirmrespondent failed to a thatvisit she had
tospecially requested Megan’scelebrate birthday. sheBecause failed to

visit,confirm the the children were not transported to the visitation site.
When the respondent learned that she would not be able to visit with the

day,thatchildren she herexpressed frustration to her parent aide and
stated that she was ofgoing out town for a but call uponwhile would her
return.

The respondent’s parent 30,aide sent her a letter July 1998,on
requesting she meetingthat call to schedule a to the ofdiscuss status
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12, 1998,not theAugustdid Onrespondent respond.visitation. The
that upher another letter she setrespondent’s parent requestingaide sent

notAgain,of the didrespondenta to discuss the status visitation.meeting
parentthe aide and her DCYF caseworkerrespond. Finally, respondent’s

the lettermeeting respondent meeting byand notified the ofscheduled a
18, not the OnAugust respondent meeting.1998. The did attendsent

31, 1998, parentthe aide sent a letter herAugust respondent’s notifying
thethe aide her visits withparent agency suspending supervisedthat was

meeting.she to attend thechildren because failed
2, 1998, andThe her DCYF caseworker on Octoberrespondent called

next At the themeeting meeting, respondentscheduled a for the week.
DCYFher desire to resume visitation. Her caseworkerexpressed

byan thecomplythat she first make effort to with court ordersrequested
inobtaining counselingevaluation and beforepsychological participatinga

sheresuming DCYF caseworker testified that made thesevisitation. Her
the respondent’sshe was concerned about commitmentrequests because

children, that lastgiven passedto the the amount of time had since the
visit, to the to thecorrectingas well as her commitment conditions that led

assistance,The with her DCYF caseworker’sneglect findings. respondent,
evaluation, notmade an for a but then didappointment psychological

at the time.appear appointed
The contact her DCYF untilagaindid not caseworkerrespondent

1998, called to of forarrange delivery giftsDecember when she Christmas
a her dropthe Her DCYF caseworker scheduled time for to offchildren.

status the case. The did notgifts respondentthe and to discuss the of
time, the off at a timeappear dropped giftsat the scheduled but instead

respondentwas not The nextwhen her DCYF caseworker available.
time,in tocontacted her DCYF March 1999.At that she askedcaseworker

attendingand that she had been a domesticreportedresume visitation
however,stated,She she did not thegroup.violence batterer’s that see

only satisfyin and to her caseworker.point attending goingwas
1999,April hearing.In the court held a review See RSA 169-district

At that the “in non-hearing, respondentC:24. the the court found was
apresentthe District Court orders.” Ascompliance Dispositionalwith

result, to forplanthe court ordered DCYF establish ...permanent“[a]
theprepare studyand authorized DCYF to “a social for[the children]”

again theRights.” respondentTermination of Parental The court ordered
evaluation, in tocounselingto a tocomplete psychological participate

issues, in schedulingaddress and to with DCYFfamily cooperateviolence
and related to court orders. The court furtherkeeping appointments

the of inordered that remain at discretion“[visitation [was to] [DCYF]
todecidingwith ad DCYFguardian Upon[the litem].”consultation
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visitation, “[rjegular meetingsordered that shall bethe courtresume
ofto visitation” and thatgoalsdiscuss and status[the]established

a ... at theby provider parentshall be Parent Aidesupervised“visitation
anydoes not evidence theagency.”aide The record contain that

to courtany complymade effort with the district orders afterrespondent
April hearing.the 1999review

22,1999,September permanent planOn DCYF submitted a to the court
Craig adoption.and for Infreeing Meganthat recommended October

1999, in probateDCYF filed court to terminate thepetitions respondent’s
169-C:24-a; 170-C:5,andparental rights Craig Megan.over See RSA RSA

(1)In the petitions, alleged respondentIII. DCYF that the failed to:
in in her not hervisitingthe visitation which resulted withcooperate plan,

(2)1998;since aJuly complete psychologicalchildren court-ordered
(3)evaluation; throughand with a to ofprogramfollow address issues

domestic violence. The court held a termination onprobate hearing
13, hearing, beyondOctober 2000. After the the court found a reasonable

that the failed to the conditions therespondent leadingdoubt correct to
efforts,findings of the anneglect despite State’s reasonable and issued

order the overterminating respondent’s parental rights Craig and Megan.
respondentThe thereafter filed this appeal.

appeal,On she that courtargues probate applied wrongfirst the the
standardlegal in to terminatedeciding rights.her Theparental probate
applied 170-C:5, III,court the forth instandard set RSA which provides:

The petition may grantedbe where the court finds that... [t]he
parents, asubsequent findingto of child or abuseneglect under

169-C,RSA tohave failed correct the leadingconditions to such
a finding within despite12 months of the finding reasonable
efforts under the of courtdirection the district to rectify the
conditions.

The respondent a ofargues showingthat “reasonable to rectify...efforts
neglect]”the conditions to[leading places a lower burden on DCYF isthan

byrequired H., 713, (1978);our case law. See State v. Robert 118 N.H. 719
P., 791, (1980).see also In re Diana 120 N.H. 798 Although the respondent

legal clear,”“[t]hestates underlyingstandard this is not preciselyissue
she contends that this court enunciated a instandard Robert H. that

DCYFrequires to itshow that made effort” to the to“every parentsassist
the leading H.,correct conditions to neglect. See Robert 118 N.H. at 718-­

however,19. The respondent’s H.,reliance on Robert is misplaced.
H.,In Robert the court reviewed the proofburden of arequired before

issuescourt a order.termination See id. at 715-16. Although the statute
a division,“clearimposed convincing”and burden the 170-upon see RSA
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underits caseprovethe division “must(1994), court held thattheC:10
the permanentdoubt beforea reasonablebeyond170-Cchapter

under Newguaranteedofrights parentsand naturallibertyoftermination
H., 118 N.H.Constitution, I, 2 can occur.” RobertarticlepartHampshire

probatethe court vacated theground,Based on this constitutionalat 716.
rights.parentalRobert H.’sdecision to terminatecourt’s
made an effort to assistthe divisionthen reviewed whetherThe court

rights.termination of hisseeking parentaltopriorRobert H.and counsel
statedregulationthe division’s ownthatid. at 718. The court observedSee

that hasevery... to ensureresponsibilityparticularthat it “has a effort
their own childrenfamilyaprovidethe toparentsbeen made to enable for

include in their social studieswill need tocaseworkers]thetherefore[and
ofthe but also evidencepetition,the ofjustify groundsevidence toonlynot

with theagencies,other to workthe Division andattempts, byboth
its with Robertdealingsthat in718-19. The court statedId. atparents.”

regulation.mandate of its owntheH., ignoredshould not havethe division
that the division shouldcourt’s conclusionTherefore theSee id. at 719.

regulationon its ownH. was basedand counseled Roberthave assisted
P., (recognizingDiana 120 N.H. at 798See In reand not the constitution.

regulations”to itsthe division own“holdingin H. wasthat court Robert
effort”).“everyit to makerequiringwhen

moreover, intended toH., is notin RobertThe citedregulation
determiningcourt inby probatetheappliedstandardchange statutorythe

theRather, bythe isregulation promulgatedto agrant petition.whether
proceduresthehuman services and describesof health anddepartment
rights.of Seeparentalfor terminationpetitionDCYF files ainvolved when
(2001);MANUAL, 6103,section SR 77-45161:2, II; DCYFsee alsoRSA cf.

(1990)Paino, 4, (holding8133 N.H.Real Estate v.CommercialFinlay
brokers, whichreal estateregulatecommission tobyrule promulgated

in anyin “does notwriting,belisting agreementsall real estaterequires
agreementtherights governlaw thator dilute” commonway abrogate

seller).andreal brokerbetween a estate
cases,in dealingfor itself with itslofty goalsset moremayDCYFWhile

thebytostatutory appliedburden bechange thethe cannotregulation
mandate, DCYF asbecause, legislature’sthecarryingin outcourtprobate

bythe law as establishedauthority changetohas noagencyan executive
110,Strandell, 119132 N.H.PetitionSeelegislature. generallythe of

from,to, modifyor the(1989) (“Administrative not add detractmayrules
to theimplement.”) Consequently,toare intendedtheywhichstatute

thatrequiringasmay interpretedP. beRobert H. and Dianaextent that



745

in DCYF beprocedures applied by probatethe described the manual the
court, arethey overruled.

The has the to belegislature provided appliedstandards when the
State seeks to terminate aparental rights following finding neglectof

2001)under RSA 169-C.chapter (Supp. providesRSA 169-C:24-a that
although the State to file a forrequired petition parentalis termination of
rights

a child has in an placement pursuant[w]here been out-of-home
abuse,to finding neglecta of child or responsibilityunder the of

state, months;...the for 12 of the most recent 22 the maystate
not be to file ifrequired petitiona ... ... state[t]he has not

child,to theprovided family of the consistent with RSA 170-
C:5, III, such services and reasonable as the state deemsefforts
necessary for the safe ofreturn the child to the home. Inchild’s
determining whether the state has made reasonable toefforts
prevent placement reunify family,and the the district court
shall consider whether to familyservices the have been
accessible, available, and appropriate.

added.)(Emphasis Once the State files a topetition parentalterminate
rights, 170-C:5,RSA requiresIII the State to itshow made reasonable

under the direction of the rectifydistrict court to the conditions thatefforts
neglectled to the finding before the probate may grantcourt the petition.

case,In this probatethe court applied the standard forth inset RSA
170-C:5, III when it specifically found: “The evidence indicates that DCYF
made reasonable efforts under the direction of the district court to rectify
the conditions that led to the findings neglect...of including attempts to
contact respondent][the and for thearrange and programsevaluation[]

respondent]that [the ordered to participate Therefore,w[as] in.” the court
applied the appropriate standard and committed no error.

The respondent next contends that the evidence presented at the
hearing was insufficient to thesupport probate court’s findings that the

(1)respondent cooperatefailed to: in the visitation plan, which resulted in
visiting (2)her not with her July 1998;children since complete a court-

(3)evaluation;ordered psychological throughand follow with a program to
address issues of domestic violence. “The findings of fact of the ofjudge
probate are final theyunless are so plainly erroneous that such findings

(1997).could not be made.”reasonably RSA 567-A:4 onConsequently,
appeal, we will not disturb the probate court’s decree unless it is
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athe evidence or erroneous as matter of law."In reby plainlyunsupported
(1996).158, 161N., 141N.H.Angel

case, a doubtbeyondIn the court reasonablespecifically “f[ound]this
the orders ofcomply dispositionalthat has failed to withrespondent][the

in failed to with thecooperatethe Laconia District Court that she has
1998,Julyher children since of thatvisitation and has not visited withplan

andpsychologicalin a court ordered evaluationcooperateshe has failed to
a to address issues of domesticthrough programhas failed to follow with

Further, court found that “DCYF made reasonable effortsviolence.” the
the that led torectifyof the district court to conditionsunder the direction

to contactincluding attempts [thethe of and abusefindings neglect
the and thatarrange program[]evaluation[] [theand forrespondent]

to in.”respondent] participateorderedw[as]

thatprobate findingfirst contends that the court’srespondentThe
bythe is thecooperate plan unsupportedshe failed to with visitation

the assertion thatsupports respondent’sevidence. the evidenceAlthough
children, the evidence alsoproductive,she her the visits werewhen visited

that she did not with theprobate finding cooperatethe court’ssupports
visits, planwith the the visitationplan. Along supervisedvisitation
to attendrespondent’s part regular meetingsan on theobligationincluded

of After her aideparentto discuss the and status visitation.goals
1998, to contact theJuly repeatedly attemptedvisits in the aidesuspended

that could resume. hermeeting Despiteto set a so visitationrespondent up
her,contact the allowed more thanparent attempts respondentaide’s to

inattemptedbefore she even to resume visitationpasstwo months to
with her DCYFmeeting1998. And after her October 1998October

caseworker, fulfilling requests.to in her caseworker’scooperateshe failed
evaluation,an for a sheAlthough appointment psychologicalshe scheduled

Additionally, reportat the time. she did not toup appointeddid not show
heranythat had made effort to address domesticher caseworker she

inhearing Apriluntil 1999. after the reviewFinally,violence issues March
that she was in thenon-compliance,1999 when the district court found

made no efforts to with the courtcomplyrecord demonstrates that she
Thus, evidence theample supports probateorder to resume visitation.

in the visitationcooperate plan.court’s that she failed tofinding

a psychologicalThe next admits that she failed to obtainrespondent
nonetheless, evaluation waspsychologicalShe that aargues,evaluation.

evaluations,two onecompleted psychologicalnot because she hadrequired
in1994,in had of these evaluations itscopiesin 1991 and one and DCYF

her failure to acomplete psychologicalfiles. She further contends
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determiningevaluation is irrelevant in whether she failed to correct the
conditions that led to the offindings neglect. disagree.We

The event that formed the of the inneglect findingsbasis occurred
1997,December 1997. December theBy prior psychological evaluations

old,were at three and the notyearsleast therefore district court was
unreasonable in anordering up-to-date psychological evaluation.
Moreover, 1999, findingsin when we affirmed the of neglect, we observed
that

the witnessed an ofrespondent episode physical force directed
her son thatupon three-year-old horrified onlookers. The

however, norespondent, protecttook action whatsoever to
T.,from toCraig repeated byhits the head Todd and testified

Indeed,that what happened was no one else’s business. the
respondent denied the assaults even occurred the factdespite
that she witnessed them. The failure torespondent’s
acknowledge Craig’s plight and involve herself on his behalf in

a grave abilitysuch violent situation raises concern for her
then, future,and in the protect Craig dangerousto from other
situations.

71,In re 144 N.H. at 587. theCraig respondent’s inabilityGiven to
appreciate obligation protecther to her children from mental andphysical,

harm, ordering complete psychologicalemotional her to a evaluation was a
meansreasonable to correct conditions that led to the neglect findings.

Finally, respondent arguesthe that the evidence not supportdoes
the trial court’s thatfinding throughshe failed to follow with a domestic

program. onlyviolence The inevidence the record that the respondent
followed athrough programwith domestic violence is the respondent’s

thattestimony she attended a “domestic violence [o]nclass ... Gilford Ave.
was,in a church. know[She] d[id]n’t what the name of the church [she]

just getknew how to there.” She further testified group,that from the she
“[j]ustlearned that a husband that lucky[she] ha[s] [and] [she’s] to have

him for a husband because he doesn’t beat She also “felt forsorry[her].”
in thepeople group], they’d[other ... onkeep getting[b]ecause beaten

theyand wouldn’t leave.” She did not any testimony suggestingoffer that
she learned anything protectingabout her children from domestic
violence. The respondent’s testimonyown shows that she failed to

the need to theappreciate address domestic violence that occurred within
Thus,her family.own the record thesupports probate findingcourt’s that

throughshe failed to follow a programwith to address her issues of
domestic violence. In tofailing comply with the directions of the district
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court, leading findings neglect.she failed to correct the conditions to the of
that the probateBecause the has not demonstrated court’srespondent

erroneous,orby plainlythe evidence we affirm.findings unsupportedwere

Affirmed.

BRODERICK,J., in the finalargument partsat for oral but did not take
Dalianis, JJ.,vote; Brock, C.J., concurred.and Nadeau and
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