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protecthere hadassuming general dutyEven that the a toemployer
violence, theworkplace supervisors, uponemployees against employer’s

had the workplace contrary companythat Hilliard entered tolearning
later,of building; upon learninghim out the and thatpolicy, escorted

a gun,Hilliard was loaded ordered the decedent back to hiscarrying
in otheraway involving negligence,workstation from Hilliard. “As cases

if, have,is has oremployer only usingthe liable the facilities he should he
Agency(Second)or his act unreasonably.”executives Restatement of

-512(2)§ 479. the allegedcomment b at Based on facts theby plaintiff
volatility and limited theincluding supervisorsHilliard’s the control had
-over the situation the didsupervisors unreasonably,not act and

therefore the facts are not ofalleged susceptible a construction that would
permit recovery. Accordingly, I reaffirmwould the law as set forth in part
I and from II.respectfully partdissent
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P.A., L.Shealy StephenLaw of Portsmouth E. andOffices, {HeidiTober
Boumil, Massachusetts,brief), Lowell, onon the and S. James ofTober

plaintiff.the and for theorally,brief

KennedyA. ofKennedy,Law Donald Manchester A.{DonaldOffice of
fororally),on the brief and the intervenor.

DALIANIS, a parcelcase two claims to of realcompetingJ. This involves
D’Auria,in Louis aRye Specifically, judgmentlocated Beach.property

J.)intervenor,and decisionappeals Superior {Murphy,creditor a Court
priority plaintiffhis on the is second in topropertythat attachment

Annette attachment. We affirm.DeMauro’s
1995,Julythe In Annettebyfacts are record.following supportedThe

(DeMauro) a court-ordered attachment in her divorceDeMauro received
husband, DeMauro, 2595against propertyher on located atJosephaction

Beach The ofRye (Rye property).Ocean in Beach record ownerBoulevard
Foundation, anat the time was the KlaidonisRye propertythe Beach

writ of attachment andentity by Josephestablished DeMauro. DeMauro’s
inhowever, DeMauro theprocess, only Joseph caption.trustee named
of incopyserved with a the writJoseph personallyDeMauro was

received service certifiedby1995. The Klaidonis FoundationSeptember
18,1995.mail on October

a than1996,In D’Auria awarded civil of moreJanuary judgmentwas
to$500,000 against After the court denied his motionJoseph DeMauro.

action, filed equity petition parteintervene in divorce D’Auria an for exthe
and theprocess against Josephattachment and trustee DeMauro

Foundation, attach Beach Inseeking Rye property.Klaidonis to the
things,of other thatsupport petition, argued, among “[t]heD’Auriahis
for aKlaidonis Foundation named real estateinappropriately[wa]s

exercised all indicia ofargued Josephinterest.” He also that DeMauro
RyeBeach and theRye propertycontrol over the that Beachproperty,

law does notJoseph Hampshireshould revert to DeMauro because New
can property.a as an that own real The courtrecognize entityfoundation

April 8,1996.the ongranted petition
23,1996, DeMauro, D’Auria to haveJuly learningOn after that claimed

a extendproperty,the first on the Beach filed motion toRyeattachment
Klaidonisprocess againstto service of trustee thecompletetime

attachment in In heroriginal priority.Foundation to reinstate herand
(amended(1997) 2001),motion, RSA 498:21 thearguedshe that under

modify her so to reinstateequitable powercourt had the to attachment as
ongrantedof D’Auria’s attachment. The court DeMauro’s motionit ahead

29,1996.July



719

D’Auria filed a motion that the court itssubsequently requesting vacate
order, which denied. D’Auria then filed in his equitywas motions action
requesting declaringthat the court issue final orders on thehis attachment

BeachRye priorityto have over DeMauro’s. Theproperty court denied
requests Finally, appealedthese as well. D’Auria his action to thisequity

1999,18,court. On February we declined to his Louisaccept appeal.
a., (N.H. 18, 1999).D’Auria v. DeMauro &Joseph FebruaryNo. 98-466

2000, which,In the aFebruary superior court issued divorce decree in
provides:part,

It is hereby recognized that the defendant has incurred a debt
to one Louis D’Auria who has an attachment theagainst assets
of the the of $800,000,defendant in amount which this Court
has to a priorityordered have second to the attachment
granted Beach,onplaintiff Ryein]to the [property New
Hampshire.

reconsideration,theAfter court denied D’Auria’s motion for appealthis
followed.

On appeal, arguesD’Auria that the trial court erred in granting
(1)priorityDeMauro’s attachment over his attachment because: DeMauro

to forproperlyfailed apply process againsttrustee the Klaidonis
(2)Foundation; he was the first to file his attachmentproperly and trustee

(3)process under race-notice and theprinciples; equities did not favor
matter,granting DeMauro relief under RSA 498:21. a preliminaryAs we

note that there is a question standing challengewhether D’Auria has to
anythe trial court’s divorce decree or other marital orders. weBecause

that trialconclude the court exercised its inproperly equitable discretion
498:21,granting however,DeMauro’s attachment RSApriority under we

not standingneed address the issue.

providesRSA “[a]ny acquired498:21 that lien by proceedings in
may released,equity dischargedbe or bymodified the court in such

manner and such terms asupon justice require.” Themay decision to
grant equitable relief is thewithin sound discretion of trialthe court and
will not be disturbed unless the court’s exercise of discretion is

Matuzas,unsustainable. See 711, (1999);Massicotte v. 143 N.H. 712 see
Lambert, (2001)295,also State v. 147 N.H. 296 (explaining unsustainable

standard).ofexercise discretion

The crux of argumentD’Auria’s is he deservingthat is of priority
because DeMauro did not list the Klaidonis inFoundation the ofcaption

and, therefore,her writ of summons her attachment not properlywas
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recordingourpurpose underlyingunder the foundation name. Theindexed
conveyancethe notice of a of orproviderules to withpublicis

estate, thereby parties alreadythose whoprotectingon realencumbrance
like suchacquirein land as as those who would tohave interests well

(1997).Hilco, Lenentine, 265,v. 142 N.H. 267 We haveInc.interests.
reliabilityand of ourguard integritymust the“[w]estated thatpreviously

to the established order ofsystem, viewing claims circumventrecording
focus,Id. Ourthrough equity, trepidation.”resort to withpriority,

equitablecase fortherefore, strengthon the of DeMauro’smust be
intervention, See at 267-68.not the weaknesses of D’Auria’s case. id.on

Ryethe Beachagainstthat DeMauro’s attachmentassumingEven
recorded, record the trial court’ssupportsnot theproperty properlywas

againstthe order her attachment theruling. grantingDeMauro filed court
months beforeregistrythe of deeds almost nineRye propertyBeach with

property.the sameagainstawarded his ex attachmentparteD’Auria was
with notice of thealso the Klaidonis FoundationDeMauro served

parte Althoughex attachment.attachment before D’Auria obtained his
the of hercaptionname the Klaidonis Foundation in writDeMauro did not

attachment, money, goods,the to attach theof the writ directs sheriff
the of thechattels, Josephcredits of DeMauro under controlrights and

foundation.
addition, partein for ex attachmentpetitionIn D’Auria advocated his

essentiallythat Foundation was aprocessand the Klaidonistrustee
DeMauro,“sham”; who had all interest and control of theJosephthat

foundation, of the and that the foundationproperty;was the true owner
an Inof interest in real estate.legally holdingwas an entity capablenot

assertions, thatargumentfind D’Auria’slight unpersuasiveof these we
to thenot to because she failed namepriority simplyDeMauro is entitled

trustee process.in her of attachment andKlaidonis Foundation writ
Moreover, in the record that D’Auria andthere is considerable support

Ryeattachment on the Beachattorney knowledgehis had of DeMauro’s
trialhis attachment. We note that the courtbefore D’Auria filedproperty

to In the absence ofspecific regard ruling.did make with itsfindingsnot
however, have made allfindings, presumedthe trial court is tospecific

L’Heureux, 119 N.H.support Lepageto its decision. v.findings necessary
(1979).201, unique presented,circumstancesHaving considered the202

toequitable protecttrial of discretionwe conclude that the court’s exercise
on the record.interest is sustainablepriorityDeMauro’s

Affirmed.

Duggan, JJ.,and concurred.Nadeau


