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claim,maintain a basedproducts liability upon negligentthe actions of the
defendant, the must demonstrate all that isplaintiff required proveto the
underlying negligence §action. See 63 Am. Jur. 2d LiabilityProducts 206
(1996). above,As we have determined the plaintiff is unable to make a
claim for emotional distress under a traditional negligence theory.
Therefore, claim,a products liability based theupon negligence of the
defendant, is untenable.equally

The plaintiff damages warranty,also seeks for breach of pursuant to
(1994).RSA 382-A.:2-715 A ofreview the trial record that theindicates trial

court did not thespecifically address breach of warranty claim.
we remand for theAccordingly purposelimited of consideration of the

plaintiffs breach of claim.warranty

part;in remanded in part.Affirmed

Duggan, JJ.,Dalianis and concurred.
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(MichaelGreen, P.A., C.+ of ManchesterPhinneySheehan Bass
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the defendant.

in of theDuggan, jury plaintiff,an from a verdict favorappealJ. This is
J.) of(PMC), Superior (Lynn,a denial the CourtbyandCorporationPMC

(Houston),defendant’s, & motion forCompanythe Houston Wire Cable
superiorverdict. Houston contends that thejudgment notwithstanding the

the verdictjudgment notwithstandingerred in its motion fordenyingcourt
thecomplyinsufficient to withwritingsthe at issue werebecause

in theof frauds contained Uniformof the statuterequirements
(1994),Code, and that insufficient evidenceCommercial RSA ch. 382-A

bindingintended to form apartiesfor the to conclude that thejuryexisted
affirm.contract. We

PMC, suppliera ofdealingscase arises out of the betweenThis
customers, Houston,cable, its awire and and one ofthermocouple

1990s, beganIn the Houstonproducts. earlyof wire and cabledistributor
1994,In and Houstonfrom PMC. PMCproductspurchasing thermocouple

wouldrelationshipinto a in which PMCenteringaboutbegan discussions
toand other servicesthermocouple applicationsonprovide training

to endthermocouple products directlyit in users.sellingHouston to assist
ofturn, thermocoupleHouston’s vendorprimaryIn PMC would become

products.
Gehrisch, to its1994, putasked HoustonIn late PMC’s Johnpresident,

4,writing. Januaryfrom PMC in Onprimarilycommitment to purchase
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1995, Adelman,Gehrisch wrote to Tom vice president operationsof at
Houston, a contractproposing covering purchasesHouston’s of

letter,thermocouple wire and cable items. In the requestedGehrisch a
Houston, order,commitment from inwritten the form of a topurchase buy

$800,000a minimum of ofper year products to coverthermocouple
inventoryHouston’s for a three-year period. also requestedGehrisch a

letter of intent from Houston confirming recognitionits of PMC as its
primary source for thermocouple products confirmingand its intent to
purchase $2,000,000 1995, $3,000,000inthermocouple products totaling in
1996, $4,000,000and in 1997. This amount represented totalHouston’s
purchases of thermocouple products to cover both its corporate inventory
and branch requirements.

Regis Lageman, president,PMC’s vice subsequently spoke to Adelman
proposedabout the contract. LagemanAdelman informed that Houston

could guarantee purchases $800,000not of per year. however,The parties,
discussed PMC’s need for a letter of intent from Houston so it could obtain

at itsleverage bank and so that PMC would have tosomething give to the
bank it negotiatingwhen was for tocapital expand factory.the

1995,13,JanuaryOn Lageman sent a draft of a agreementrevised via
facsimile transmission to Houston. The facsimile cover explainedsheet

“that the draft was ‘an intent to inpurchase’ waythat no locks [Houston]
purchasesinto from merelyPMC but 17,indicates an intent.” On January

1995, Holland,Edward president,Houston’s directed secretaryhis to
onretype Houston’s theletterhead revised agreement drafted by

Lageman and to affix signatureAdelman’s to agreement.the The
agreement began by stating, inagrees“[Houston] principal [sic] with the
proposed agreement by 4,submitted PMC January 1995. We have
reviewed that proposal and have added some additional todetails finalize
the 1995 purchasing agreement between and[Houston] PMC as follows
....” Some of the additional details were:

5.0 toexpects purchase $2,000,000[Houston] in excess of of
thermocouple products in 1995. recognizes[Houston] PMC as a
major thermocouple manufacturer and preferred supplier for

commit,this thermocouple business. While cannot[Houston] to
purchaseexclusive of PMC,this total from [Houston]

recognizes PMC a preferredas supplier. such,As with
competitive service,pricing, delivery, and the above rebate
schedule PMC can expect to a majorreceive share of the total
thermocouple business. It notis unrealistic to project total
purchases by from $2,000,000[Houston] PMC to be in the
range in 1995.
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madethat PMC hasWith the commitmentFuture business:6.0
isthermocouple [Houston]its businessgrowhelp [Houston]to

asbusiness follows:thermocouplefutureprojecting
$8,000,0001996
$4,000,0001997

ofmajor portionto thepurchaseintentIt is also [Houston’s]
from PMC.productthis

todid not Houstonexpectthat hetrial, explainedGehrischDuring
but,PMC,fromthermocouple productof itshundred percentonepurchase

on the rare occasionsfrom other vendorsrather, could purchaseHouston
competitor’scould not match aproductthe orsupplyPMC could notwhen

pricing.
tobeganorders from PMCHouston’scorrespondence,After this

21,1995, informed PMCFebruary Houstonmeetinga onDuringdecrease.
productsthermocouplethe bulk of itspurchasetoplanningthat it was

Belden, manufacturer.competingafrom
things, thatclaiming, among other1998, initiated this lawsuitIn PMC

that Houston madePMC andits contract withHouston breached
inin a verdictjuryThe case culminatedmisrepresentations.negligent

misrepresentationnegligentof contract andon its breachfavor of PMC
thenotwithstandingunsuccessfully judgmentformovedclaims. Houston

appealthe verdict. Thisor, alternative, juryto set asideverdict, in the
followed.

law, inwritings questiontheas a matter ofarguesfirst thatHouston
failed totheyof frauds becausethe statuteunenforceable underwere

the courtsuperiorelement. Whetherrequired quantitycontain the
frauds iselement of the statute ofthat thecorrectly quantityconcluded
v. SalemCorp.See Byblosthat we review de novo.met a of lawquestionis

(1997).Trust, 726,141N.H. 729RealtyFarm
frauds,statute of aCode’sto the Uniform CommercialPursuant

innot enforceable unlessor more isgoodsthe sale of ofcontract for $500
382-A:2-201(l). that theof frauds requiresThe statuteSee RSAwriting.

madefor sale has beenindicate that a contract“sufficient towriting be
enforcement isagainstthe whomby partysignedthe andpartiesbetween

Commercial Codeto the UniformThe official commentssought____” Id.
aonly produceneedpartyasatisfy requirement,that to thisexplain

(2) signed byof is(1) goods;for the salethat: evidences a contractwriting
(3) term.enforced; quantityand recites ait towhom is beparty againstthe

SUMMERS,1; 1 & R.see also J. WHITEcommentSee RSA 382-A:2-201
(4th 1995).2-4, ed. But see Advent§ at 59Commercial CodeUniform



(3d 1991)670,Systems Ltd. v. 925 F.2d 676-79 Cir.Unisys Corp., (holding
term).that a contract enforceable ofmay despite quantitybe its omission

17,question JanuaryHouston does not that the 1995 letter is sufficient
to indicate a sale of and that itgoods signed by party soughtis the to be

submits, however,Houston thecharged. writingthat is insufficient to
the statute of frauds itsatisfy quantitybecause does not contain a definite

Althoughterm. the letter stated that toexpected purchaseHouston a
“major “major portion” PMC,share” or of thermocouple productsits from
Houston contends that to quantitythese references are too indefinite to
comply with the statute of frauds.

17,The 1995 letterJanuary projects thermocouple inpurchases excess
$2,000,000of Houston inby 1995 and states that “with competitive pricing,

service, and thedelivery, above rebate schedule PMC expectcan to receive
added.)a ofmajor thermocoupleshare the total (Emphasisbusiness.” The

letter projectsalso Houston’s future thermocouple purchases and states
that Houston purchase majorintends “to the ofportion productthis from

added.)PMC.” (Emphasis Houston argues that these quantity
measurements are insufficient satisfyto the statute of frauds because they
do not indicate a firm commitment by purchaseHouston to a certain

orpercentage amount of its fromthermocouple PMC. We disagree.

Although the of term,statute frauds arequires quantity the official
comment to provisionthis of the Uniform Commercial Code states: “The
required writing need not contain all the material terms of the contract
and such material terms as are stated need not be stated. Allprecisely that

requiredis is writingthat the afford a basis for thatbelieving the offered
oral evidence rests on a real transaction.” RSA 382-A:2-201 1comment

added).(emphasis generalThe rule among courts is that “when isquantity
stated,not precisely parol evidence is admissible to show what the parties

intended theas exact quantity but where the writing relied upon to form
the contract of sale is silenttotally as to quantity, parol evidence cannot be
used to supply Kline,the missing quantity term.” Thomas J. Inc. v.
LoHllard, Inc., (4th791, 1989)878 F.2d 794 Cir. (quotations and ellipses
omitted); see also Alaska Co.,hid. Fish. Ass’nMkg. Englandv. New Fish

348, (Wash.548 P.2d 1976);352 Ct. App. Frost,Matter Estate 344of of
(Mich.331, 1983).N.W.2d 334 Ct. App. Therefore, so long as a quantity

term exists in the agreement, the agreement need not fail because the
quantity term precise. Frost,is not See Matter Estate 344 N.W.2d atof of
334.

case,In the instant the writing was not totally silent as to quantity
because it referred to expectationHouston’s to purchase a “major share”
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from PMC. The termsthermocouple productsof its“major portion”or
term, ana albeitexpress quantity“major portion”share” or“major

notabove, requirethe statute of frauds doesnotedimprecise one. As
to afford a basis forterm sufficientonly quantityIt aprecision. requires
transaction, therebyrests on a realthat the offered evidencebelieving

perjuryof fraud andpurpose preventingsatisfying primarythe statute’s
SUMMERS, 2-8, The terms§ at 82.swpra&in contract actions. See WHITE

and,basis,to afford such aare sufficient“major “major portion”share” or
the statute oftherefore, determiningin thatthe court did not errsuperior

theevidence to show whatadmitting paroland infrauds was satisfied
quantity.intended as to the exactparties

many potentialfrauds is one ofNonetheless, onlystatute of“[t]he
v.Riegel Corp.of Fiberagreements.”to the enforcementbarriers

1975).(5th784, The statute ofCo., F.2d 788-89 Cir.Gin 512Anderson
that a contract for sale has beenis “to indicateoverriding purposefrauds’

added).382-A:2-201(l) (emphasisRSAparties.”between themade
“majorshare” and“majorthat the termswe have concludedAlthough
made,for sale has beenthat a contractare sufficient to indicateportion”

didpartiesthe trier of fact that thetorequired persuadePMC was still
SUMMERS,&that contract. WHITEof the terms ofmake a contract and Cf.

tocase, juryof the main issues for the2-4, In this one§ at 58.supra
reasonablysufficient evidence towhether there wasdetermine was

-- the Under theof contract.including quantitythe terms thedetermine
fail forCode, the sale of will notgoodsa contract forUniform Commercial

left See RSAopen.in the contract areif one or more termsindefiniteness
contract,382-A:2-204(3). of ato the existenceattempting proveA party

reasonably“aof fact that there existshowever, the trierpersuademust
remedy.” Id.appropriatefor angivingcertain basis

did not enter into a validpartiesbecause theasserts thatHouston
juryinstructed thecontract, improperlycourtsuperiortherequirements

of thethe quantitycould be used to measurethat a contractrequirements
onif the instructionfurther asserts that evento sold. Houstongoods be

the instructionproperly given,contracts wasof requirementsthe issue
thatjuryit failed to inform thea matter of law becauseincorrect aswas

to a validnecessary prerequisiteis aexclusivity partiesbetween
contract.requirements

asupply missingsufficient togenerallycontract isrequirementsA
of the sellerby outputthe thequantityit “measuresterm becausequantity

382-A:2-306(l). valid,To be aRSAbuyer.”of therequirementsor the
(2)“(1) buyobligate buyer goods,the tocontract must:requirements
(3)seller,from the andexclusivelythebuyer buy goodsthe toobligate
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obligate buyer buy goodsthe to all of a particular kind from the seller.”
SUMMERS, 3-9,§& supraWhite at 154-55. Houston asserts that the

court insuperior givingerred the jury an instruction regarding
case,requirements contracts because in this it was thatundisputed

Houston was not torequired purchase its thermocouple products
exclusively and, therefore,from PMC no valid requirements contract
existed. Houston contends that there was no“[a]s written evidence that

partiesthe intended to create requirementsa contract under RSA 382-
A:2-306,it was incorrect in the first instance for the Superior giveCourt to

jurythe an requirementsinstruction on contracts.”
In instructing law,the jury on the the gavecourt the following

instruction:

A contract for the sale of goods may be made in any manner
sufficient to show agreement, including byconduct both parties

recognizeswhich the existence of a contract. Even though one
or more terms are open,left a sales contract does not fail for
indefiniteness if the parties have intended to make a contract
and if there is a reasonably certain basis for giving an
appropriate remedy in the Thus,event of a breach of contract.
parties may enter into a binding sales contract even if they do

specifynot the actual ofquantity the togoods be sold but
instead measure the quantity by the requirements of the buyer
for the ingoods question.

case,In a the quantitysuch of goods to be sold is the actual
requirements of the buyer, or such proportion as wasthereof
reasonably contemplated by the parties, in gooddetermined
faith and not unreasonably disproportionate to any stated
estimate.

However, the inability to determine with reasonable
certainty from the language by partiesused the the ofquantity
goods to be sold may regardedbe by jurythe as an indication
that the parties did not intend to form a legally-binding
contract.

added.)(Emphasis Houston contends that jurythis instruction was
(1)erroneous 17,because: the January 1995 letter is devoid of language

mightthat be construed to contract; (2)create a requirements and the
court failed to instruct the jury that exclusivity is a prerequisite to a valid
requirements contract. disagree.We
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toexclusivitycontract onrequirements dependsBecause a
requirementsthere can be no valid contractthe quantity,determine

However,SUMMERS, 3-9,§& at 156.suprait. Seewithout WHITE
bemayof the contractsupplier,the another“[djespite presence

a tomay purchaser agreesThis occur wheresufficiently ‘exclusive.’
Id. In thisquantity.”from a seller to a certainexclusively uppurchase

tocase, promise purchaseissue was whether Houston’spredominatingthe
jurytherequirements providedor of its“major “major portion”a share”

remedy.for an Becausegiving appropriatecertain basisreasonablywith a
17,1995 juryfrom a could havelanguageletter contains whichJanuarythe

from PMC topurchase exclusively uptoagreeddetermined that Houston
err in the oninstructing jurythe court did notquantity, superiora certain

contracts.requirements
Furthermore, did not state that aexpresslythe courtalthough superior

valid,to the ofrequirementmust be exclusive becontractrequirements
specificallyThe court’s instructionis in instruction.exclusivity implicit the

goodsthe of the to be soldquantitythat the could measurejuryindicated
thereofbuyer, proportionof the or.such asby requirements“the actual

added.) Thethecontemplated by parties.” (Emphasisreasonablywas
juxtaposed againstwhenlanguage requirements”use of the “actualcourt’s

reasonably jurythereof’ informs the thatproportionuse of “orthe such
buyer’sof thespecific portionall or aparties specify requirementsthe can

whole, fairlyinstruction presentedWhen taken as a thisrequirements. the
was, therefore, 137Gray,not erroneous. Peterson v.jurylaw to the and

(1993)374,377 any chargetest of of isadequacythat “the(explainingN.H.
whether, whole, jurythe case to the in afairly presentedtaken as a it such

the of thelegal rights litigants”).no was done toinjusticemanner that
contractfindingthat the on the issue ofargues jury’salsoHouston

courtsuperiorthe of evidence. Theclearly against weightformation was
ain whether to a motion fordeciding granthas limited discretion

Norwood, Realty,See v.notwithstanding Slatterythe verdict.judgment
(2000). if it is447, A verdict be set asidejury’s may only145 448N.H.

if it is the result ofthe of the evidence or“conclusively against weight
Quinn Whitehouse, 144mistake, Bros. v. N.H.corruption.”orpartiality,

omitted).(1999) of186, “Conclusively against weightthe(quotations190
one noto that the verdict wasthe evidence should be meaninterpreted
(1992)Watts, 153, 162could return.” Broderick v. 136N.H.juryreasonable

omitted). judgmentIn the motion fordenyingand brackets(quotations
, thereverdict, court held thatsuperior “[w]hilethe thenotwithstanding

found that thejuryfrom which the could havecertainly was evidence
relationship,a contractualbindingdid not intend to enter intoparties
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amplealso ... from the could foundjurythere was evidence which have
parties agree.the intend to form a contract.” Webindingthat did

Code,Under the Uniform Commercial contract for the sale of“[a]
in togoods may any includingbe made manner show agreement,sufficient

by both ofparties recognizesconduct the existence such a contract.”which
382-A:2-204(l).RSA The forrecord before us contains sufficient evidence

a tojury partiesdetermine that the to into a bindingintended enter
trial,agreement. During the several theregardingwitnesses testified

17,January 1995 letter and whether it bindingwas intended to create a
Although testimonycommitment. there was thethat letter was not

byintended to a purchaseHouston create commitment to a certain amount
PMC,of its fromthermocouple products there was also substantial

17,testimony that the 1995 wasJanuary acknowledgmentletter an of
PMC’s and a agreementHouston’s intent to enter into in whichbinding

would be ofprimary thermocouplePMC the source forproducts Houston.
There was also thetestimony parties agreedthat had that PMC to bewas

preferredHouston’s vendor andthermocouple products,of that Houston
had committed to inpurchasing thermocouple products exceptfrom PMC
the rare circumstance that PMC could not meet an order. thisBecause
evidence is for tojury reasonablysufficient a that the partiesconclude

contract,tointended form a the superior court did not err in thedenying
defendant’s formotion judgment notwithstanding the verdict.

Affirmed.

BRODERICK,j., sat for didargument partoral but not take in the final
vote; Brock, C.J., Dalianis, JJ.,and Nadeau and concurred.

Rockingham
No. 2001-047

In the ofMatter D.Irvin Gordon and Priscilla M. Gordon

13, 2002FebruaryArgued:
10, 2002Opinion MayIssued:


