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amplealso ... from the could foundjurythere was evidence which have
parties agree.the intend to form a contract.” Webindingthat did

Code,Under the Uniform Commercial contract for the sale of“[a]
in togoods may any includingbe made manner show agreement,sufficient

by both ofparties recognizesconduct the existence such a contract.”which
382-A:2-204(l).RSA The forrecord before us contains sufficient evidence

a tojury partiesdetermine that the to into a bindingintended enter
trial,agreement. During the several theregardingwitnesses testified

17,January 1995 letter and whether it bindingwas intended to create a
Although testimonycommitment. there was thethat letter was not

byintended to a purchaseHouston create commitment to a certain amount
PMC,of its fromthermocouple products there was also substantial

17,testimony that the 1995 wasJanuary acknowledgmentletter an of
PMC’s and a agreementHouston’s intent to enter into in whichbinding

would be ofprimary thermocouplePMC the source forproducts Houston.
There was also thetestimony parties agreedthat had that PMC to bewas

preferredHouston’s vendor andthermocouple products,of that Houston
had committed to inpurchasing thermocouple products exceptfrom PMC
the rare circumstance that PMC could not meet an order. thisBecause
evidence is for tojury reasonablysufficient a that the partiesconclude

contract,tointended form a the superior court did not err in thedenying
defendant’s formotion judgment notwithstanding the verdict.

Affirmed.

BRODERICK,j., sat for didargument partoral but not take in the final
vote; Brock, C.J., Dalianis, JJ.,and Nadeau and concurred.
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Green, P.A., E.ofPhinneySheehan Bass + Manchester {James
orally), plaintiff.on the brief and for theHiggins

Nourie, PA, F.& Boss and DoreenWiggin of Manchester Jonathan{L.
brief, orally),on and for the defendant.Connor the Ms. Connor

(Husband),NADEAU, D. certainappealsThe Irvin Gordonplaintiff,J.
D.Masterrulings by {Pamelaand recommended the Maritalfindings

J.) his{Galway,the inEsq.) approved by Superiorand CourtKelly,
thefollowing Husband anddivorce decree. The master found the facts:

havedefendant, (Wife), Theymarried in 1986.M. Gordon werePriscilla
Bothmarriage.and two children from atogether priorone child Wife has

parties sought a on of irreconcilable differences.groundsdivorce
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uphold rulingsWe will the trial court’s andfindings theyunless lack
evidential or aresupport legally erroneous. See In Matterthe Fowlerof

(2000).Foioler, 516,and 145N.H. trial519 “The court has broad discretion
in determining ordering paymentand the distribution of andproperty the

alimony fashioningof in a final divorce decree.” Id. will not overturnWe
the trial court’s ruling unless its exercise of that discretion is

id.; Lambert, 295, (2001)unsustainable. See State v. 147 N.H. 296 (setting
standard).forth unsustainable exercise of discretion

Husband, attorney, First,an a of on appeal.raises number issues he
that incontends the master hisvaluingerred “ceased member” interest in

firm,his law firm. The master that as memberfound a of his law he would
be entitled to receive a upon“ceased member” interest death orhis

firm,resignation from the in computationan amount determined under a
inprescribed the firm’s membership agreement. partyEach introduced

expert as to the of thetestimony value ceased member interest. Husband’s
expert calculated the fair market value by determiningof that interest the
present value of the three paymentsannual he expected Husband would
receive after his retirement in starting2013. He did so withby Husband’s

valuation,share of the current projecting 2013,firm’s that tovalue forward
and then back todiscounting present payments,value three each one third
of the firm,future ofprojected value Husband’s interest in the that he

2014,himexpected to receive in 2015 2016. expertand The also deducted
the present expectedvalue of taxes he uponwould be due ofreceipt those
payments. $25,438.He arrived at a ofvalue

hand,expert,Wife’s on the other valued Husband’s as if he wereinterest
to today. $184,977retire He determined a present value of either or
$166,339, upondepending usingwhether the calculation was made the

statements,firm’s tax return or financial respectively. The master
theaccepted expert’sWife’s arguesvaluation method. Husband that the

master in valuingerred his ceased member interest as if he alreadyhad
died.retired or He notes his testimony gooduncontradicted that he inis

health doesand not intend to leave the firm until 2013. He then contends
that New Hampshire“both law ... and accepted economic principles”
require that his ceased member interest to thebe discounted reflect time

money.value of
correctlyHusband notes courts generallythat use fair market value in

determining an appropriate propertydivision of in proceedings.divorce
Rattee, 44, 50 (2001).See v.Rattee 146 N.H. “Fair market value the priceis

a willing buyer and a willing seller would arrive atprobably through fair
negotiations, taking into all mightaccount considerations that befairly
brought reasonablyforward and be ingiven substantial suchweight

omitted).bargaining.” Id. (quotation expert’sHusband’s valuation method
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of to receive his ceasedtoday righta sale to a third hisposited party
expert employedthe therefore a discountin future. Hismember interest

wouldthird-partyreturn” a investor“layersfactor that reflected the of
thehe such as riskundertaking,to for the risks wasrequire compensate

in ainvesting equity company.in the ofinvolved
no tohand, that there is need lookexpert, on the other reasonedWife’s

torequired “buy”firm ishypothetical willing buyerfor a when Husband’s
interest, under thehis at the determinedpriceceased member

to from the firm.whenever he chooses withdrawmembership agreement,
inMoreover, that cannot his interest theagreed he sellexpertHusband’s

heBoth testified that couldexpertsfirm than the firm.anyoneto other
so, that he “entitled toif and the master found isretire now he chose to do

age if hebe his share earlier than his retirementpaid ceased member’s
the master found that theAlthoughthe firm to that date.”priorleaves

substantial disincentives to withdrawmembership “provid[ed]agreement
firm],” indicated that ittestimonyand in withpractice competition [thelaw

how would or couldwas at best and such disincentivesspeculative whether
be to Husband.applied

“the inhave the -viewthat trial court has wide discretionadoptedWe
a assets.”determining placedon value should be on maritalthe date which

(1988).520,Hillebrand, We conclude thatv. 130 N.H. 523-24Hillebrand
its in Husband’ssustainably valuingthe trial court exercised discretion

today, thoughhe could realize evenceased member interest in an amount
ofhe to do so. “The fact that an actual salemay [Husband’s]choose not

at the time the finalcontemplatedin was not ofcompanyinterest the
Rattee,to fair market value.” 146 N.H.is irrelevant the ofhearing concept

a more thanat The court could have found such valuation reasonable51.
expertthat Husband’s own admittedupon hypotheticalone a salebased

more toequitabletake court also could have found itplace.could not The
valuation, abilityhas toadopt presentWife’s which Husband thehigher

election, severely to reflectat his rather than one discountedrealize sole
risks, which, areagain, predicatedand their attendantfuture uncertainties

presentnot retire at the time.upon Husband’s sole election to

inincludingthe thebynext contends that master erredHusband
tohis attributable contributionsdivision of retirement accounts amounts

for hisarguesto and after the libel divorce. Hemarriagemade theprior
401(k) account,accounts, IRA and a should havespecificallyretirement an

Hodgins,developed Hodginswith the rule in v.been divided in accordance
cases,(1985), “onlyin thosesubsequent126 711 reiterated thatN.H. and

duringto employmentare attributable the retiree’spension benefits which



697

Rothbart,subjectare to 141marriagethe distribution.” Rothbart v. N.H.
(1996) omitted).71, 75 (quotation

2001)RSAargues (Supp. governsWife that 458:16-a distribution of the
agree.retirement accounts. We

RSA458:16-a, I, provides:

includeProperty tangible intangible propertyshall all and and
assets, personal,real or to bothbelonging parties,either or
whether title to the is held in the of either orproperty name

includes, to,parties. Intangibleboth but not limitedproperty is
benefits,employment vested and non-vested orpension other

benefits,retirement or Tosavings plans. permittedthe extent
law,federalby property shall include retirementmilitary and

disabilityveterans’ benefits.

IISection then in of ofprovides, part, uponthat a decree dissolution
marriage, may“the court order an equitable propertydivision of between

458:16-a,parties.”the RSA II. read in Iconjunction,“When paragraphs
IIand show the thatlegislature’s anyintention marital includesproperty

toproperty acquired up legalthe date of a decree orseparationof
(1994).213,Holliday Holliday,divorce.” v. 139 215 TheN.H. retirement

accounts at issue toacquired priorwere the date of divorce. Accordingly,
find nowe error.

arguesHusband next that masterthe erred in excluding Wife’s
in a familyinterest trust from marital estate. The master foundthe that

Wife had an ininterest a family mother,trust established her isby who
now deceased. The master herfound that “remainder in anyinterest

of father,assets this trust is conditioned on her her andsurviving the trust
funds not having expendedbeen for his needs hisduring lifetime.” The
master concluded that her interest in the trust was andspeculative did not

it ininclude the marital estate.
Husband argues that Wife’s interest in the trust should have been

inincluded the estatemarital in accordance v.Flahertywith Flaherty, 138
337, (1994).N.H. 340 We need not address this argument because the

master made an alternative ruling, which has notHusband challenged,
awarding Wife’s interest in her mother’s trust her as of“solely to a matter

Indeed,equitable division in this divorce.” we note that Husband’s own
requested of fact and offindings rulings law sought to award Wife “her

in estate,interest the from theTrust marital free and clear of ofany claim
[Husband].”
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master in a fundawarding givenalso that the erredarguesHusband
mother, for for thepurpose payingher the ofby allegedlyto Wife

her,education, to while at the same timesolely requiringhigherchildren’s
argues:son’s education. Husbandpay collegehim alone to for their

short, master, Wife’shaving acceptedit was error for theIn
toA.G. were betestimony that the Edwards account funds

education, then thatto rule thefor the “children’s”applied
tosolely any obligationto awarded Wife withoutfunds were be

education,the whileany portionto of for children’sthemapply
the son’sshifting forsimultaneously responsibility parties’

theexclusively appellant.education tocollege

First, testimonynot Wife’s that theacceptWe the master diddisagree.
an trust” the education of her childrenimpressedfunds “were with oral for

The master found “no circumstantialmarriage.from her former
the oral trust andtestimonyof trustworthiness” in her aboutguarantees

Thefrom the marital masterdeclined to exclude the funds estate.
nevertheless concluded:

circumstances, fact arepresentthe the that the fundsUnder
a in of andgift family anticipation theyfrom member death

compelsthe asby separate propertyhave been treated parties
they oughtthat to awardedthe master to conclude be

Wife,exclusively creating unequal equitableto thus an but
458:16-a(II)(n).under the of RSAproperty provisionsdivision

Moreover, ruling therequestedwe note that Husband himself a that
clear him. Heany byfund awarded to Wife free and of claim alsobe

higherhe for his son’swilling accept responsibilitytestified that was to
we find no error.Accordingly,education.

when, in thedividingnext that the master erredHusband contends
shealimonyand and child assumedparties’ property awarding support,

living enjoyedthat entitled to be maintained at the standard ofWife was
his income and ofduring irrespectivethe of available standardmarriage

theNew case or statute stands forliving. argues HampshireHe that no
in thethat a is entitled to in order to continueproposition spouse support

theliving during marriage.which she accustomedstandard of to became
aRather, “style during the isargues, living” marriagehe the of

in whether thedeterminingto be taken into accountcircumstance
can be met in theseeking alimonyneeds of the absencepartyreasonable

458:19,1(a). givenHe also that the duplicationof See RSA assertsalimony.
two, it isone intoexpenses byof necessitated the division of household
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for to the of toimpossible parties enjoy, post-divorce, livingboth standard
marriage.thethey duringwhich became accustomed

livingWe first note that the master invoked the marital standard of
in the of alimony.connection with award We thereforeonly reject

contention that the error he also tainted the ofallegesHusband’s division
acknowledgeand the child award. We that theproperty support master

stated, Fowler, 521,quoting 145 N.H. at that she “considered that the
parties enjoyed a comfortable and that is entitled to financiallifestyle Wife

order ‘enjoy livingassistance from Husband in to the standard of to which
” not, however,herlong marriage.’she was accustomed in do interpretWe

aexpressing bythis statement as belief the master that Husband would
circumstances,have been torequired, anyunder maintain Wife at the

living Rather,standard of enjoyed during the themarriage. master’s
recommended order wholeas a reveals that the master aconsidered

factors,of includingnumber need alimonyWife’s for herpursuingwhile
education, abilityand to pay alimony. particular,Husband’s current In the
court noted that she justearns over a month his monthlywhile$800

$13,000.isincome approximately We detect neither errorlegal nor an
unsustainable exercise of indiscretion the master’s of inaward alimony

$2,000the amount of monthper for the first yearstwo after the divorce
$1,000and per month for the threefollowing years.

Finally, Husband argues that the master erred in awarding child
(1)support by: failing to determine the amount presumptively payable

(2)under the child support guidelines 458-C;forth inset RSA chapter and
after finding that an adjustment warranted,in child support was tofailing

an adequate adjustment.make

Our statute,child support 458-C,chapter “clearlyRSA mandates
superiorthat the court either theapply guidelines to determine the

parties’ respective support obligations, or a specificmake on thefinding
record that application guidelinesof the unjustwould be or inappropriate.”

Giles, 540,v. (1992);Giles 136 458-C:4,N.H. 544 see also RSA II. The
decree of divorce contains no findings childregarding support, but rather

torefers an accompanying supportuniform order. The uniform support
order, in turn, is a standardized form providesthat three choices
regarding (1)compliance with the child support guidelines: the award does

(2) itcomply; cannot be determined whether the award complies because
obligorthe defaulted and therefore a reasonable theestimate of obligor’s

used; (3)income was and an adjustment guidelinesfrom the amount was
by circumstances,warranted special which are inexplainedto be the space
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custody”third selected and “shared wasThe choice wasprovided.
explanation.as anprovided

unaccompanied by additionalexplanation,We hold that this terse
the“specificthe a onsatisfy requirement findingdoes not forfindings,

guidelines unjust inappropriate.”the would be orrecord that ofapplication
andGiles, support136 at 544. We therefore vacate the child orderN.H.

whether it findsspecific findings explainingremand to the trial court for
so,and,unjust or ifguidelines inappropriate, explainingof theapplication

guidelines.it to the of the See RSAany adjustment applicationmakes 458-
2001).(Supp.C:5

also in to calculate thefailingthat the trial court erredarguesHusband
Heguidelines.under the childpresumptively payable supportamount

ofgoverning supportstate childregulations coveragecites federal
Act,Securityunder title IV-D of Socialprograms the whichenforcement

guidelinesin that the shall state the amountpart: “Findings rebutprovide
guidelinesthe and includerequiredthat would have been undersupportof

guidelines.”order varies from the 45 C.F.R.whya of thejustification
(2001). note, however,(2001); § that45 C.F.R. 301.3 We302.56(g)§ see also

to calculate theexplicitly requiredo not trial courtsour statutesstate
an bedeterminingbefore that wouldguidelines adjustmentaward

conclude,II;458-0:4,See RSA :5. We neverthelessappropriate.
thespecific findingthat a as toirrespective requirements,of federal
willgenerated guidelinesof that be under thesupportamount child would

beof the wouldfinding application guidelinesour review of a thatfacilitate
the on toor We court remandinappropriate. therefore instructunjust

presumptivelya to the amount of childspecific finding supportmake as
458-C:4,the RSA II.guidelines.under Seepayable

needfindings,child issue for further wesupportBecause we remand the
arguments on that issue.remainingnot address Husband’s

in in remanded.part; part;vacatedAffirmed

Brock, J., Duggan, JJ.,C. and Dalianis and concurred.


