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remedial action wasasserts that the DOC’sThe defendant further
and biased.investigation inadequatewasbecause itsinsufficient

investigation inadequatethat the DOC’s wasarguessheSpecifically,
1) officer admitted tooffendingnot interview her after theit didbecause:

statements;to refute hisopportunityas to her anallegations givethe so
2) discipliningtopriorfailed to two additional witnessesand it interview

flaws, investigationtheDespite allegedofficer. its DOC’soffendingthe
Moreover, finding,afterallegations to be true. sofound the defendant’s

The requiresremedial action. lawpromptly appropriatethe DOC took
thatsuggesteddefendant that the DOCnothing complainsmore. While the

byin motivated hercomplicitsomehow the harassmentshe was and/or
in thecannot conclude that the manner which DOCanger,fíancé’s we

was so flawed or biased as to render itsinvestigationconducted its
legallyremedial action insufficient.

Therefore, an exercisesuperiorthe court did not commit unsustainable
in HRC’s decision on the that thesetting groundsof discretion aside the

and remedial action.prompt adequateDOC took

Affirmed.

BRODERICK, J., sat for oral but did not take in the finalargument part
vote; Brock, C.J., DUGGAN,JJ.,and Nadeau and concurred.
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NADEAU, Palmer,plaintiff, Georgia appealsJ. The from an order of the
J.){Hollman, theSuperior granting summary judgmentCourt to

defendant, Restaurant,Nan Inc. The trial court’s decision wasKing based
upon plaintiff, seeking recoverythe conclusion that the for emotional

negligence theory,distress under a traditional was unable to demonstrate
bythat her emotional was also someinjury accompanied physical

in and remand inpart part.manifestation. We affirm
the of the trial court found thepurposes summary judgment,For

25,1997,On the food forfollowing April plaintiff purchasedrelevant facts.
food,the defendant. the the into aeating plaintifftake-out from While bit

revulsion,and mentalplaintiff experienced physicalused “band-aid.” The
anxiety” mayas well as “extreme that she have contracted an infectious

disease.
later, the her doctor and communicated herdays plaintiffSeveral visited

concern that she have contracted an infectious disease. Her doctormight
her her itattempted anxiety, telling “highly unlikely”to alleviate that was

that contract an infectious from incident. Thewould disease thisshe.
(HIV)for both the human virusplaintiff negative immunodeficiencytested

Nevertheless, plaintiffsand the doctorhepatitis. contemporaneously
“having anxiety being emotionallydescribed the as andplaintiff

claim anyThe made no additional that she suffereddistraught.” plaintiff
injury.physical

suit,plaintiff subsequently alleging negligence, productsThe filed
summaryclaims. The defendant moved forliability warrantyand breach of

15, 2000, motion,grantedand on the trial court thejudgment November
anythere no evidence that the hadfinding plaintiff experiencedthat was

anxiety.from her The filed motions forphysical injury resulting plaintiff
reconsideration, 13,which the trial court denied on December 2000. This

followed.appeal
summary judgment,In a of we look at the affidavits andreviewing grant

evidence, therefrom, in theproperly lightother and all inferences drawn



Norte, Provencher,Inc. v.See Delnon-moving party.to themost favorable
(1997). that evidence discloses no535, If our review of142 N.H. 537

fact, is entitled tomoving partyand if theissue of materialgenuine
law, summaryofgrantmatter of we will affirm theas ajudgment

Franklin, 449,141 452v. N.H.CitySee N.E. Tel. & Tel. Co.judgment. of
(1996). summaryfor ofpurposesa fact “material”disputedWe consider

under thelitigation applicableif it affects the outcome of thejudgment
of theapplicationSee Our review of the trial court’ssubstantive law. id.

Norte, Inc., 142 at 537.the facts is novo. See Del N.H.law to de
(1)that: freedom from emotional distressappeal, plaintiff arguesOn the

interest, recovery for emotional distress isis a fundamental and therefore
(2)manifestation; because the “band-aid” in thephysicalavailable without

emotional claimphysical impact,mouth constituted an distressplaintiffs
(3)anxiety;of her thepredicated upon physical symptomsneed not be

demonstrated, witness,the affidavit of an theplaintiff through expert
(4)distress; trialmanifestation of her emotional and the court’sphysical

ofruling ignored plaintiffs products liabilitythe claims for and breach
warranty.

of mind”plaintiff argues “tranquilityThe first that is a fundamental
the State She contends that emotionalprotected byinterest Constitution.

torts;in of arecognized compensable variety onlydistress is as a when
plaintiff seeks to recover for emotional distress under a traditional

anxietymust a manifestation of that benegligence theory physical
plaintiff argues public policydemonstrated. The that the considerations

distinction, that tounderlying namely, allowing plaintiffsthis the fear
for emotional some of physicalrecover distress absent sort manifestation

claims, successfullywould a door for which could not be“open unjustwide
met,” Tailors.,England,has not been realized. Chiuchiolo v. New &c. 84

(1930) omitted). Therefore,329, 334 to(quotation allowing plaintiffsN.H.
distress,recover for emotional absent would further aphysical symptoms,

sum,pressing public askingmore interest. In the is thispolicy plaintiff
court to reconsider settled law. decline.We

State, (1990),In v. 133 N.H. 299 we settled the ofThorpe question
recovery theory negligence byfor mental distress under a of thatholding

a can recover for emotional toplaintiff damages pursuant“before distress
action,of henegligence prove physical injurya cause or she must that

304; Chiuchiolo, 337-38;therefrom.” Id. at see also 84 atresulted N.H.
(1979).Merrill, 647, DespiteCorso v. 119 N.H. 652-53 the plaintiffs

law,reinterpretto the case our decision inattempts applicable Thorpe
controls the outcome of this case.
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Likewise, in Thorpe we of thedisposed plaintiffs argument that
physical impact rendered the manifestationphysical requirement

the plaintiff mayirrelevant. “While be correct that heimpact,[there was]
hence,did not the with forcharge liability personal injury;defendants he

recover____” case,cannot 133 N.H. at 303. inThorpe, Similarly this the
plaintiff, suffering physical injury,no did not thecharge defendant with

Therefore,liability personal injuryfor and therefore cannot recover.
of in orderregardless physical impact, to recover for emotional distress

under a-traditional thenegligence theory, plaintiff must demonstrate
physical symptoms of her distress.

The nextplaintiff argues summary judgmentthat in errorwas
because evidence wasexpert presented experienced physicalthat she

related to her emotional Thesymptoms plaintiffsdistress. doctor
distressed,”“quiteconcluded that she was concerned and “anxious and

inemotionally distraught” professional opinion,and his “her anxiety
true Inrepresented emotional distress.” Corso we held that “[t]he

harm, however,emotional insignificant.cannot be is not to beRecovery
humiliation,permitted upset, dismay,for mere grief anger.and The

painful experienceemotional harm must be a mental with lasting effects.”
(citationsCorso, omitted).119 quotationsN.H. at 652-53 and While we do

question sincerity anxiety,not the of the plaintiffs recovery for mental
angst, objectivelyabsent additional verifiable physical symptoms, is

Len,inconsistent with our ease law. In v.prior Kenney Wong a case
one,remarkably similar to this we allowed for the ofrecovery emotional

distress where the while a customer atplaintiff, the defendant’s
restaurant, containing Len,ate food a dead mouse. See Kenney Wongv. 81

(1925).However,N.H. 427 in “theKenney, evidence conclusivelyshow[ed]
that the plaintiff physical sufferingsustained at the time of the injury.

the inFinding immediatelymouse her mouth made her sick and so as to
require the services of a physician.” Kenney, 81 N.H. at 433.

Finally, the made reference toplaintiff products liability and breach
of warránty pretrialcauses of action in her statement. She contends that a
physical requirement applicablemanifestation is not to her products

breach ofliability warrantyand claims and therefore the trial court’s
granting summaryof in error.judgment was Plaintiffs claimnegligence

recoveryseeks for the emotional thatdistress she suffered as a result of
her plaintiffencounter with the “band-aid.” As the specifyhas failed to
otherwise, can assume that heronly products liabilitywe claim seeks
recovery for the same For apsychic injury. plaintiff to successfully
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claim,maintain a basedproducts liability upon negligentthe actions of the
defendant, the must demonstrate all that isplaintiff required proveto the
underlying negligence §action. See 63 Am. Jur. 2d LiabilityProducts 206
(1996). above,As we have determined the plaintiff is unable to make a
claim for emotional distress under a traditional negligence theory.
Therefore, claim,a products liability based theupon negligence of the
defendant, is untenable.equally

The plaintiff damages warranty,also seeks for breach of pursuant to
(1994).RSA 382-A.:2-715 A ofreview the trial record that theindicates trial

court did not thespecifically address breach of warranty claim.
we remand for theAccordingly purposelimited of consideration of the

plaintiffs breach of claim.warranty

part;in remanded in part.Affirmed

Duggan, JJ.,Dalianis and concurred.
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