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(JamesNormandin, O’Neil,& ofCheney Laconia F. LaFrance on the
brief and for theorally), defendant.

DALIANIS, defendant, Butland,J. The Susan Asselin from anappeals
J.)Superior (McGuire,order of the settingCourt aside a decision of the

(HRC)New forHampshire Rights awardingCommission Human her
damages for sexual harassment that occurred while she workingwas for

(DOC).plaintiff,the New ofHampshire Department Corrections We
affirm.

1997,16,The relevant facts On June the reportedfollow. defendant to
that, 12,1997, sexuallytwo on beensupervisors June she had harassed by

another correctional officer. She informed that officer hadthem the said
that she appeared stressed and that he should take her to a shooting range

[her],” breast,and hard one in and“drive a had also touched her asked if
she awearingwas bra and asked her what shesize was.

She thatwas told the officer’s conduct was a crime and that she would
have to file a formal to an Shecomplaint trigger investigation. filed a

that,written infollowing day,the which she incomplaint alleged addition
incident,to the 12June the officer had in otherpreviously engaged acts of

harassment,sexual another inincluding incident which he touched her
breast. not reportedShe had these earlier incidents. On the same day as
the defendant filed her complaint, investigatora DOC herinterviewed and

fiancé, officer,her also a DOC aboutseparately, the defendant’s
allegations.

18,followingThe day, work,June when atthe defendant arrived she
called the investigation complainunit to that the hadofficer who harassed

CP-5,her had tospoken her and that his presence postat a locked control
through station,which she had herpass getto to to upset her. Her
supervisor her to work in ofpart prison,asked another the requiredwhich
her to pass again through unit,CP-5. She called the investigation claiming
the officer byharassed her once more her forasking a date.

When harassing 18,the officer was oninterviewed June he admitted to
the allegations, althoughdefendant’s he attempted to minimize his
behavior thatby stating the defendant may given permissionhave him to

her,touch that perceiveand he did not she objectedthat to his sexual
comments. He also aprepared written instatement which he formalized
his admissions.

A few after the harassing interviewed,hours officer thewas defendant
was told of the results of the interview and that the officer would be

hisdisciplined for conduct. she again complainedWhen his presenceabout
CP-5,at told yetshe was that he had not postbeen removed from the due

to staffing problems. The officer was fromremoved the laterpost that day.
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19,followingits investigation day,The DOC the Junecompleted
theand thatconcluding allegationsthe defendant’s were foundedthat

a of andegregiousconductharassing represented progressionofficer’s
reportfinalduty. investigativeon Theinappropriate sexual behavior

noted, however, had to the ofprogressionthat the defendant contributed
uncomfortable,the that she wasby tellingharassment never officersexual

thefriendly with him afterstop by remainingnever him to andby telling
touching incident.first

day.that He informedThe was later washarassing suspendedofficer
clearlya work and violatedthat his conduct created hostile environment

alsoharassment. He was informed thatpolicy againstthe State sexual
termination, DOC suspendhis warranted the elected toalthough conduct

Heperformance.record and wasemployment pasthim of hisbecause
inof the State’s would result hispolicythat future violationsanywarned

3,1997.the DOC onresigned Julytermination. He from
with theemploymentfiled a of discriminationchargeThe defendant

HRC that had beenhearing,HRC. a the determined sheFollowing
that failed take andsexually prompt appropriateand the DOC toharassed

the court setdamages. appeal, superiorIt awarded her Onremedial action.
decision, that the took remedialruling adequateaside the HRC’s DOC

This followed.appealto the officer’s conduct.harassingaction address
that the court’s decisionsuperiorOn the defendant contendsappeal,

2)1) was denied due and theprocess;must be reversed because: she
argumentwas insufficient. address eachlegallyDOC’sremedial action We

in turn.

I. Due Process

(1995) by superiorthe which theprocedureRSA 354~A:22 sets forth
of It inprovides, part,court reviews decisions the HRC. that:

makeauthority rulingsThe court shall have the to allsuperior
law, of damagesof of fact and determinations andfindings

fines, if ornotwithstanding any rulings, findingssuchany,
jurisdictionThemade the commission....bydeterminations

and its final orof the court shall be exclusive ordersuperior
by court in thesubject supremedecree shall to review thebe
the effect as in appealssame and form and with samemanner

in inproceedings equity.from a final order or decree

added).354-A:22, (emphasisRSA III
review, the the courthearing,this standard of atNotwithstanding

for is a one thatthat standard of review the court... narrowstated “[t]he
the lawful reasonable and an orderfindingsa exists are andpresumption
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not exceptshall be set aside for errors of law unless the Court is
persuaded by preponderancea clear of the evidence that the order is

order, however,unjust or unreasonable.” In its the court cited RSA 354-
A:22, III as the appropriate standard of review.

The defendant theargues superiorthat use of RSA 354-A:22court’s
as the standard of review violated her to dueright process under the State
and Federal Constitutions because it allowed the court to substitute its
judgment for the uponcommission’s based a review of the “cold” record

hearing testimony. Smith, 299,without See Petition 139 N.H. 302-04of
(1994). The DOC counters that the defendant failed to herpreserve due
process challenge. agree.We

We will not review constitutional issues on thatappeal were not
presented Assoc.,below. Snow v. Morgan 467,American Horse 141 N.H.

(1996).472 We adhere to principlethis because the lower court must have
the “opportunity to consider errorsalleged and to take remedial measures

McAdams,when necessary.” 445, (1991)State v. 134 N.H. 447 (quotation
omitted).

The defendant never raised the issue of due process before the superior
court. Given the superior court’s recitation of the more deferential
standard of review at the thehearing, defendant could not expectedbe to
raise the issue of process Nevertheless,due at that time. she could have
raised the in reconsideration,issue a motion for which she failed to do.
Because her due process argument was not presented to the superior
court, we decline to review it for the first time on appeal. See Daboul v.

(1983).307, 309Town 124Hampton, N.H.of

II. DOCSufficiency Remedial Actionof

respectWith to the decision,merits of the superior court’s the sole issue
for our consideration is whether the decision presentedcourt’s as to us
that the DOC’sremedial action promptwas and appropriate is sustainable
on 354-A:22;the record. See RSA see Matuzas,also Massicotte v. 143 N.H.
711, (1999); Lambert, (2001)712 295,State v. 147 N.H. 296 (explainingcf.

standard).unsustainable ofexercise discretion

(1995)354-A:7, (amendedUnder RSA V 1997), employeran is liable
for sexual harassment between ifemployeesfellow it knew or should have
known of the conduct and failed to take “prompt, appropriate remedial

Rules, 402.02(e)action.” N.H. Admin. Hum (superseded 5,February
1998, by Rules, 403.02).N.H. Admín. Hum This standard is similar to
that governing employer liability for co-worker sexual harassment under

2Q00eTitle VII of the Civil Rights 1964, (1994) (TitleAct of 42 §U.S.C.
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VII). Industries, Ellerth, 742,524 754-59See Inc. v. U.S.Burlington
(1stRico,(1998); 881,864 F.2d Cir.Universityv. Puerto 901Lipsett of

1988). Stateimpressionthis is an of first underAccordingly, because issue
law, analysis.Title to inrely upon developedwe cases under VII aid our

(1977).808, 807Arnold, 117N.H.ScarboroughSee v.
if “reasonablyTitle VII is it isadequateRemedial action under

the andparticularto further harassment under factspreventcalculated
time areallegationsof the case at the the made.” McKenziecircumstances

(7th 1996)473, (quotation92 F.3d 480 Cir.Dept. Transp.,v. Illinois of
omitted). ultimatelyremedialupon activityThe focus is not whether the
succeeded, wasupon employer’s responsebut instead whether the total

underreasonable the circumstances. Id.

The trial that the DOC’s remedial action wascourt’s determination
byand under circumstances is theprompt supportedtheappropriateboth
beganThe the is The DOCresponserecord. of DOC’s evident.promptness

day herinvestigationits on the same as the defendant filed written
later, its andcompleted investigationTwo the DOCcomplaint. days

thedisciplined harassing officer.

superior rulingWe also that the court did not err in theconclude
the TheappropriateDOC’s remedial action was under circumstances.

occasions,that on the officer hercomplaineddefendant two touched breast
other made sexual comments to her. In of thislightand on occasions

conduct, threatening anythe officer and to terminate him forsuspending
the fromreasonably likely preventfuture violations was to harassment

Illinois, Inc., 163 F.3dreoccurring. See Parkins v. Civil Constructors of
1998)(7th1027, 1031, from(holding rangingCir. that sanctions1035-36

adequateto three-week without werereprimand suspension payverbal
theemployee). Althoughfor ofpenalties physicalverbal and harassment

that amay thought appropriatetermination was moredefendant have
to uselegallythe not the most seriouspenalty, obligatedDOC was

Universityavailable. See Mota v. Texas Houston Healthsanction of
(5th 2001).Science, 512,F.3d Cir.261 525

legallythat remedialarguesThe defendant the DOC’s action was
removedharassing immediatelyofficer was notinadequate because the

his her.presence upsetfrom his in after she thatpost complainedCP-5
afterpostThat the DOC removed the officer from the within a few hours

responsethan does not itscomplained, immediately,she rather render
legally inadequate.
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remedial action wasasserts that the DOC’sThe defendant further
and biased.investigation inadequatewasbecause itsinsufficient

investigation inadequatethat the DOC’s wasarguessheSpecifically,
1) officer admitted tooffendingnot interview her after theit didbecause:

statements;to refute hisopportunityas to her anallegations givethe so
2) discipliningtopriorfailed to two additional witnessesand it interview

flaws, investigationtheDespite allegedofficer. its DOC’soffendingthe
Moreover, finding,afterallegations to be true. sofound the defendant’s

The requiresremedial action. lawpromptly appropriatethe DOC took
thatsuggesteddefendant that the DOCnothing complainsmore. While the

byin motivated hercomplicitsomehow the harassmentshe was and/or
in thecannot conclude that the manner which DOCanger,fíancé’s we

was so flawed or biased as to render itsinvestigationconducted its
legallyremedial action insufficient.

Therefore, an exercisesuperiorthe court did not commit unsustainable
in HRC’s decision on the that thesetting groundsof discretion aside the

and remedial action.prompt adequateDOC took

Affirmed.

BRODERICK, J., sat for oral but did not take in the finalargument part
vote; Brock, C.J., DUGGAN,JJ.,and Nadeau and concurred.
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