
of the December order belies the thatlanguage respondent’s contention he
reasonably requiredbelieved he was not to surrender his client files.
Further, thewhether surrender of those files theprotectwould interests
of his a thequestion respondent’sclients was not left to discretion.

reasons, findingsFor these we theadopt referee’s and hold the
20,inrespondent contempt Septemberof both the order the2001 and

19, InDecember 2001 order. accordance with the recommendation of the
referee, we refer the to proceedings,matter the committee for disbarment
and respondent’s suspension law,extend the from the ofpractice pending
further order of this court. weFinally, respondent expensesassess the all
that have been incurred to date the inby investigationcommittee the and
prosecution of this matter.

So ordered.

JJ.,DUGGAN,Dalianis and concurred.
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Macoul, Salem, orally, petitioner.and for thebyA. of briefJohn

Amherst, orally,of and for theHastings, by respondent.briefHoney

Valence, an issuedDUGGAN, David P. orderappealsJ. The respondent,
J.)(Taube, final on the divorcefollowing hearingTrial aby the Court

Lisalynn On theappeal,filed the M. Valence.petition by petitioner,
(1)in: the sameapplyingthe trial court erredcontendsrespondent

withoutoptionsto unvested stockdistribution formula vested andproperty
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optionsof the unvested stock weredetermining partfirst what
(2)his the taxemployment during marriage; disregardingattributable to

of itconsequences exercising optionsand other financial stock when
(3)petitioner;of the toproperty makingordered immediate transfer the

(4)distribution; failing tofindings justify propertyinsufficient to the
(5)account;margin awardingallocate a and a fixed amount of child

petitionerto tosupport youngestthe continue until the child reaches
We in in andeighteen. part, partaffirm reverse remand.

inparties 1999,The In the filedpetitionermarried 1986. a libel for
Following daysdivorce. three of the court thehearing, petitionerawarded

“a on grounds adulterydivorce the of that caused the breakdown of the
marriage.” trial joint legalThe court awarded the of theirparties custody

children, grantedthree ofprimary physical custody the children theto
petitioner and ordered respondentthe to child Thepay support. trial court

factors,also concluded that a number of including respondent’sthe fault in
causing the marriage,breakdown of the an unequalwarranted distribution

estate,of the marital and the court awarded the petitioner approximately
sixty-five percent of the Onmarital assets. we affirm theappeal, will
findings and rulings of the trial theycourt unless are theunsupported by

Preston,evidence or legally erroneous. In the Matter Preston and 147of
48, (2001).N.H. 49
firstWe address whether the trial court erred it appliedwhen the same

property distribution formula to vested and unvested options,stock
first determiningwithout what ofpart optionsthe stock wereunvested

attributable to his employment during the themarriage. During marriage,
respondent’sthe employer, occasions,on several granted him incentive

options.stock These stock options allow the respondent purchaseto his
employer’s publicly traded at a purchasestock later date. The price of the
stock is bydetermined the market atprice optionsthe time the are
granted. grantEach of stock options permits respondentthe to purchase

shares,aup specifiedto of expires yearsnumber and in ten if the
respondent does not options byexercise the purchasing the stock. At the

however,time of the grant, respondentthe notmay purchase all the
granted; rather,shares the right purchaseto shares vests over Fortime.

example, granta may period years;vest over a of four in yearthe first the
respondent may purchase up to twenty-five percent of the granted,shares
and in each of the succeeding years,three the respondent may purchase
twenty-five percent more until grantthe completely vestingis vested. The

however,of options,these is contingent upon respondent’sthe continued
employment with the company.

By the time the divorce proceedings began, respondentthe bothowned
and options.vested unvested stock respondent agreesThe that the vested
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to be divided betweenpropertystock should be considered maritaloptions
2001). the458:16-a, arguesI He that courtparties. (Supp.the See RSA

erred, however, optionsof the unvested aswhen it distributed all stock
considering optionsthat the unvested stock willmarital withoutproperty

company.with theonly upon employmentvest his continued
RSAcase,In a the trial court must follow the dictates of 458:16-­divorce

458:16-a, I, “Propertyon settlement. RSA states:ruling propertya when a
assets,and real orpropertyall andtangible intangibleshall include

the propertyto or both whether title tobelonging parties,eitherpersonal,
the trial courtparties.” Accordingly,is held in the name of either or both

to isbelongs partieswhat the and thereforepropertymust first determine
v. N.H.Holliday Holliday,marital See 139properly property.considered

(“marital(1994) the213, 215 any up toproperty property acquiredincludes
divorce”). trialor After the courtlegal separationdate of a decree of

458:16-a,RSA II thenproperty,determines what is maritalproperty
of between theequitable property“order an divisiondirects the court to
under the statute to beequal presumedan division isparties.” Although

an division would not bemay equalthe court determine thatequitable,
Thus, inthe trial court has broad discretionor Id.appropriate equitable.

N.H.Hoffman,in v. 143distributing property the marital estate. Hoffman
discretion,(1999). we not514, an exercise of will517 Absent unsustainable

Id.; alsopropertythe court’s decision on distribution. seeoverturn trial
(2001)295,Lambert, unsustainable(explainingState 147 N.H. 296v.

standard).exercise of discretion
inthe erredthe that trial courtrespondent’s argumentWe first address

theportion options acquired priorwhat of the stock was todeciding
ruled that all the vested andmarriage.dissolution of the The trial court

458:16-a, In itsmarital under RSA I.propertyunvested stock wereoptions
order, authority, the court awarded approximatelyitsusing equitable

Theto the courtpetitioner.of the marital assetssixty-five percent
optionsof the vested andpercentawarded her stocksimilarly sixty-five

(65%) that will in the“sixty-five options yearsof the unvested vestpercent
2000, 2001, 2002, contends that beforerespondent2003 and 2004.” The

of stock the trialoptions,the her share the unvestedawarding petitioner
of the unvested stockportioncourt first determined whatshould have

to thecompensation employment priorattributable tooptions represented
portionthen distributed thatmarriage equitablyof the anddissolution

only.
upon exercising optionsthat stockrecently gain recognizedWe held the

child support purposes.in income fordeterminingshould be considered
(2001).Dolan, 218,147 222 In soSee Dolan and N.H.In the Matter of

thethe as well asacknowledged options,we that vested stockholding,
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purchased uponstock the asexercising options, properlystock are viewed
assets, gain recognizedwhile the isupon exercising optionsthe stock

income,viewed as income. Seeproperly gain recognizedid. As we held the
exercising the stock isupon options properly included when acalculating

2001).obligation 458-0:2,childparent’s support under RSA IV See(Supp.
however,not,id. We have previously determined whether toand what

extent unvested optionsstock are considered marital toproperly property
be divided under RSA 458:16-a.

458:16-a, I,RSAUnder toproperty specificallyis defined include all
intangible property belonging to a As owner ofparty. the unvested stock

stock,theoptions, respondent rightowns a contractual to purchase under
certain conditions within a aprescribed period predeterminedof time at
price. rightThis contractual to stockpurchase intangible property.is Cf.

Co., 571, (1871).Scripture v. SoapstoneFrancestown 50 585 ButN.H.
determining optionsthat unvested stock are is not the end of theproperty

458:16-a, I;inquiry under RSA the court determine what ofpartmust also
the unvested stock options to the at thebelonged respondent time of the

of 458:16-a,dissolution the marriage. See RSA I.
When ofdetermining partwhat a to apension belongs party upon

of marriage,dissolution the we have previously held that the trial court
should aapply mathematical formula to determine portionwhat of the
pension is attributable to theemployment during marriage and thus
subject (1985).Hodginsto distribution. See Hodgins,v. 126 N.H. 711
Similarly, when determining partwhat of optionsunvested stock tobelong

partya ofupon dissolution the marriage, many jurisdictions have used a
inquiryfact-based to appropriatedetermine the mathematical formula for

differentiating optionsunvested stock that priorwere earned to the
ofdissolution the marriage from those earned after the dissolution of the

Morton, (Mass.marriage. 718, 2001).See Baccanti v. 752 N.E.2d 727-33 In
these jurisdictions, stock options compensateintended to an foremployee
services rendered prior to the dissolution of marriagethe are considered
marital property, while those anonlyintended as incentive for future
services to be after marriagerendered the notare considered marital

Seeproperty. id. at 729. Compensation for services to be rendered after
the marriage income,is future which cannot be propertyconsidered

to abelonging party at the time of marriage.the dissolution of the See
(Vt.Stalb, 421, 1998);Stalb v. 719 A.2d 427 24 2dAm. Jur. Divorce and

(1998).§Separation case,518 In this respondent’sthe stock planincentive
states that ofpurpose“[t]he the Plan tois advance the interests of [the
employer] and its stockholders by attracting retainingand andassociates

anddirectors providing personssuch with andincentives forrewards
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Thus, mayin this casegrantedthe stocksuperior performance.” options
services, services,an or ahave a for incentive for futurepastbeen reward

combination of both.

unvestedThe that the court distribute therespondent requested
a rule to reflect the amount of timeby applyingstock time-basedoptions

marriage comparedof held the asoptions duringeach stock wasgroup
before the wouldemployment required optionswith the total ofperiod

firstrule, of the court wouldgroup options,vest. this for each stockUnder
the of thepassed grantthe amount of time that between datedetermine

that number themarriage byand the dissolution of the and then divide
the the ofgrantof time that will between date of the and datepassamount

Baccanti, 730;2d. also Hillebrand v.See 752 N.E. at seevesting.
(1988). ratio,Hillebrand, 520, by525 when themultiplied130 N.H. This

ofoptions,of in each the amountgroup representsnumber shares of stock
therespondent’s employment duringstock to theoptions attributable

Baccanti, would be752 N.E.2d at 730. This time-based rulemarriage.
intended, granted,if were whenoptionsall the unvested stockappropriate

Davidson,Davidson 578 N.W.2das an incentive for future services. See v.
1998).848, (Neb. antrial court not make explicitBecause the did857

theclearlyin this does not indicate that stockand the record casefinding
services, foronly pastfuture and not we remandoptions were intended for

of toportion optionsthe the stock attributablethe trial court to determine
by respondent during marriage.rendered the theservices

the the trialdetermining options given,In the reason that stock were
theplan, testimonythe stock frommay employee’s optioncourt consider

witness, iftestimony expertor or from an offered.employee employer,the
Baccanti, anymayat The trial court also considerSee 752 N.E.2d 729.

tooptionsto the stock “were intendedemployeeevidence relevant whether
(2)(1) treatment, toemployee accepttax induce theoptimalsecure

(4)(3) to the employer,induce the remain withemployment, employee
(5)or reward theinduce the to leave his heremployee employment,
particularor aspecific project attaining goal,for aemployee completing

(6) Davidson,a 578 N.W.2dgranted regular irregularand on or basis.”be
toanytrial consider other evidence relevantFinally, mayat 856. the court

options.the See id.determining grantingthe reason for stock

tostock that areportion optionsThe of the unvested attributable
of marriageto the dissolution thepriorthe respondent’s employment

respondentthe that therepresents optionsthe of unvested stockportion
tomarriage belongedthe of the and thereforepriorearned to dissolution
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458:16-a,him RSA I. The trial “order equitableunder court should an
respondentof stock that earnedonly optionsdivision” the unvested the

458:16-a,prior marriage.to dissolution of the See RSA II. Because the
vest,stock never the trialoptions present mayunvested have no value and

representscourt should determine the number of shares that the
shares,ofpetitioner’s portion and order distribution those if and when

(1996)Rothbart, 71,v. 141they (explainingvest. Rothbart N.H. 74-75Cf.
received).actuallymethod to distribute ofportion benefits when

The respondent next that the trial theargues disregardedcourt
ofconsequences exercising options permittedfinancial stock when it the

petitioner to how wouldchoose she receive her interest in the stock
options. provides:The final order

David QDRO1. Valence shall execute an or otherappropriate
document, anto effectuate immediate transfer of the said

Lisalynntointerest Valence.

alternative,2. In the Lisalynn Valence tomay choose receive
her share of the at timeoptions such as David Valence

the atoptions,exercises said which time he shall pay Lisalynn
(as(65%)sixty-five percentValence the gainof net defined

above) from the monies received. David delayValence shall not
stock,in exercising optionsavailable the ofpurchaseand/or

except to take theadvantage (capitalof lower tax forgains) rate
requisite holding options,the for incentive stockperiod unless

Lisalynn agreesValence in awriting delay.to

The fees,court order defines net asgain “proceeds, less taxesany payable,
commissions, or other related costs by respondent] uponincurred [the

thoseexercising options.” respondentThe bycontends that himrequiring
to options” delay,“exercisfe] available without the petitioner may require
him purchase Althoughto stock with his funds.own the petitioner
suggests that it is in her best tointerest ensure that all aretransactions
accomplished manner,in most advantageousthe the clearlyorder does not
set for purchasingforth alternatives the stock when exercising options. On
remand, the trial clarify rulingshould to protectcourt its the respondent’s
equitable share of the optionsstock ensure he is requiredand to that not

histo own toexpend petitionerdistribute to theresources her share.

respondentThe next contends that the trial court erred by making
insufficient tofindings justify the property court,distribution. The trial
however, ruled on of findingseach the 209 rulingsand requested by
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that trial court wasMoreover, respondent arguedoes not thecounsel. the
fact,distribution; in in his brief hein anjustified making unequalnot

findings supportto anrequisitethat court .made theconcedes the trial
concession, the isrespondent’s argumentunequal distribution. Given this

need it further.without merit and we not address

to allocatealso that the trial court failedrespondentThe contends
purchasedThe account holds stock that wasmarginhis account.margin

the options granted by employer.of vested stock hisupon exercising some
(50%)order, party “fiftyeach percentIn its the trial court awarded

byagainstdue to loans taken the same(before anyinterest reduction
Valence) in the ofstandingin ... ... name DavidanyDavid accounts

provided:The court furtherValence,.-.. employment.”to his trialrelative
above, if the balance awarded to“Notwithstanding marginthe account

account,from that then David ValenceLisalynn paidValence cannot be
(100%) of IRA to an IRAthe accountpercentshall transfer one-hundred

alone____”in herLisalynnother Valence’s choice and nameor account of
to thethat the court intended divide assetslanguage clearlyThis indicates

all of debt in thatmargin allocatingheld in the account while theequally,
find error.Accordingly,to the we norespondent.account

in awardingthe the trial court erredFinally, respondent argues that
until lastfixed to the to continue thesupport petitionera amount of child

(18) school,graduates highchild the of or fromage eighteen“attains
(1992) that “unless aprovides legalwhichever occurs last.” RSA 458:35-c

basis,”peron a child “the amountexpressly paymentsorder allocates the
in remain assupport obligation supportof a child stated the order for shall

supportuntil children for whom isdependentstated in the order all
orhighin the their education reachprovided order shall terminate school

expresslyThe notage years,the of 18 is later.” trial court didwhichever
basis,a and child supportthe on child therefore thepayments perallocate

order consistent with statute. We find no error.is

inpart;in reversed remanded.part;Affirmed

BRODERICK, take in finalJ., argument partsat for oral but did not the
J., concurred; DALIANIS, J.,vote; Brock, C.J., NADEAU, dissented.and

DALIANIS, J., isThe first raised in this whetherdissenting. appealissue
included the unvested stockerroneously respondent’sthe trial court

I thatmarriagethe in the marital estate. believeoptions granted during
in marital estate was correctoptionsof these unvested stock theinclusion

as a matter of law.
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2001)458:16-a, tangibleRSA I that(Supp. provides intangible“all and
assets, or personal,real to either orproperty belonging parties,and both
to in parties”whether title the is held the name of either or bothproperty

in equitableis included the marital estate and is tosubject distribution.
“includes,The specifically provides intangiblestatute that isproperty but

to, benefits,not employment pensionlimited vested and non-vested or
orother retirement benefits Id.savings plans.”

the statute does not to stockAlthough expressly options,refer either
unvested,vested or I that to “intangible property”believe the reference

which “employmentincludes is to bringbenefits” sufficient unvested stock
options purview.within its As the SupremeMassachusetts Judicial Court

(Mass. 2001):Montan,explained 718,in Baccanti v. 752 N.E.2d 726

form,In their simplest options waystock are another for
employers to theircompensate employees____The fact that the

(evenwill vest in theoptions future after dissolution of the
marriage) is benefits,no different from unvested retirement
and have thatwe held unvested (including pension)retirement
benefits are mayassets that be when dividingincluded the
marital estate.

(1991) (“aSee Halliday Halliday, 388,v. 134 N.H. 391 pension interest is
property subject to equitable distribution notwithstanding the fact that it

vested”).is not As explainedwe in inHalliday, pensions,connection with
“[t]he fact that a ispension value,without orpresent that such value is de
minimis, may (o)be taken into account under subparagraph paragraphof
II RSA is not permissible[of 458:16-a]”but a to itreason exclude from the

Id.; (1994)marital estate. v. 337,see also 138Flaherty Flaherty, N.H. 340
(remainder interest in trust that inhas value theonly future does not
prevent assets).inclusion of the interest in Similarly,the marital that an

optionunvested stock without presentis value not itdoes exclude from the
estate,marital although the trial maycourt thistake account wheninto

dividing the estate the divorcingbetween parties.
The thatmajority implies the unvested stock options “acquiredwere in

part before and in part parties’after” marriagethe was dissolved. I
disagree with this description. my view,In optionsthe were “acquired”
when werethey granted. Stock options are otherlike forms of deferred
compensation, see Fisher, 1165, (Pa.Fisher v. 769 2001),A.2d 1168 and

not,whether vested or anare economic resource to which a mayvalue be
Chen, (Wis.attributed. See 661, 1987)Chen v. 416 N.W.2d 663 App.Ct.

(stock isoption enforceable right). optionscontractual Because all of the at
granted duringissue were the marriage, they “acquired”were during the

Green,marriage 721, (Md.as well. See Green v. 494 A.2d 728 Ct. Spec.
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Preston, 48,1985); 147 N.H. 52see In the Matter Preston andApp. also of
(2001)(settlement monthlyclaim topersonal injury providing paymentsof

toseparated subjectwas marital assetbegin years partiesfour after
distribution).equitable

determine the extent tomajority adopts a “time-based” formula toThe
estate,themay be included within maritaloptionswhich unvested stock

atrequired optionsthat formula is because the stock issuereasoning the
services, an for future“may pasthave been a reward for incentive

services, or a of both.”combination
formula,the use of this however.Hampshire law does not mandateNew

law thatjurisdictions, requires propertyNew allHampshireUnlike other
title,toregardthe be of the marital estate “withoutpartof deemedparties

Preston, 147to or In the Matter Preston andacquired.”or when how of
omitted). law,I that(quotation HampshireN.H. 49 believe under Newat

spouseother to which a holdsoptions, any propertyunvested stock like
intitle, the even ifpart given, part,must be considered of marital estate

after the has dissolved. See id.performed marriagefor services to be
(settlement “regardless underlyingof thepropertyaward is marital

replace” (quotationor loss is meant toof the the itpurpose award
omitted)). view, Hampshire joinIn law dictates that we themy New

options grantedthat include all unvested stockminority jurisdictionsof
estate, regardlessin of the forpurposethe the maritalduring marriage

Fisher, 1168-69;Chen,See, 769 A.2d atthey e.g.,which were 416granted.
N.W.2d at 663.

generallythe formula conflicts with theuse of “time-based”Requiring
to courts distribute property equitably uponbroad discretion trial togiven

(2000).283, 285145 N.H. Even those StatesBursey Bursey,divorce. See v.
do it in allrequirethat the “time-based” formula not cases.approvedhave

Hug,of in re 201Appeals MarriageAs the California Court stressed In of
(Ct.676, 1984), single applicablerule or formula isApp.Cal. 685 “noRptr.

involvingcase stockevery employee options.”to dissolution
Moreover, isupon assumptionformula is an thatpremisedthe

the formulaHampshire purposeto divorce law. The ofinapplicable New
HugCourt of in to allocateapproved by Appealsthe California was

incommunitythe interest the stock and theproperty optionsbetween
law,atoptions.interest in the Id. 678. Under Californiaseparate property

“the of thecommunity’sthe of interests reflects extentpropertyshare
the at Id. at Sincecommunity earning property Hug,effort” in issue. 684.

have of the “time-based”jurisdictions approvedother community property
1995).(Wash.See, Short, 12, 15-16re 890 P.2de.g., Marriageformula. In of

havecommunity property jurisdictionsthat are alsoJurisdictions not
These also tojurisdictionsof the “time-based” formula. seekapproved
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of jointdivorce reflects the extent the effortproperty upon so that itdivide
Davidson,See, e.g.,in the Davidson v.spouses acquiring property.of the

(Neb. 1998)848, onlyin marital estate includes(propertyN.W.2d 854578
during marriage throughand the theacquiredthat which is “accumulated

(N.J.485,Pascale,v. A.2defforts of the Pascale 660 498joint parties”);
1995) (focus ofinvolving optionsin case distribution wife’s stock was on

of putthe of the asset is one that is the result efforts forth“whether nature
during by making subject equitablethe the it tomarriage spouses jointly,

Baccanti,omitted)); at 728 of(quotation (purposedistribution” 752 N.E.2d
to anddividing property “recognizeunder Massachusetts statute is
injointthe efforts andequitably recompense parties’ obtaining

omitted)).maintaining assets” (quotationmarital
In New the division of need notHampshire, equitable property reflect

in orparties’ joint obtainingthe efforts a marital asset. Seemaintaining
2001).458:16-a, (Supp.RSA II The “actions of party duringeither the

marriage which to growthcontributed the or diminution in value of
property owned either or both the but oneby parties”of is of several

mayfactors that the court andeciding equalconsider when that division of
11(f).isproperty equitable 458:16-a,not under the circumstances. RSASee

Accordingly, I not requirewould trial courts in Hampshire subjectNew to
equitableto onlydistribution that of theportion optionsunvested stock

attributable to the holder’soption during marriage.efforts the
The respondent argues that the “time-based” formula is mandated

because it is to the approachsimilar we have pensions.used with With
to werespect pensions, have a tospecialcarved out theexception general

rule that leaves distribution of marital assets to the trial court’s “sound”
213, (1994).discretion. v. 216,N.H.Holliday Holliday, 139 217 We have

ruled that the onlytrial court must apportion pensionthose benefits that
are attributable theto retiree’s theemployment during marriage. See

Hillebrand, 520, (1988).Hillebrand v. 130 525 this,N.H. determineTo the
court usuallytrial divideshould the number of months the retiree was

employed during marriagethe and to ofprior commencement the divorce
proceedings by the total number of months of credits he will have earned

pensiontoward his of theas date benefits Id.commence. We have ruled
trial maythat courts deviate “[o]nlyfrom this formula under unusual

Rothbart, Rolhbart, (1996).141 71,circumstances.” v. N.H. 76
The respondent argues that pensionbecause and stock optionsbenefits

similar,are we should create a forspecialsimilar unvestedexception stock
Ioptions. believe to do so specialthat is error. We created the exception

pensionfor before Hampshirebenefits the legislatureNew enacted RSA
458:16-a,which, time,for first subjectthe defined the property equitableto

in 391;distribution a divorce See 134proceeding. N.H. atHolliday,
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Blanchard, (1990).Blanchard, 427,N.H. 430 While we havev. 133
decisis, I see torulingscontinued to adhere to these under stare no reason

them stock options.extend to unvested
I the facts of this case do notAdditionally, particularbelieve that

creating respondentin of the the seeks.special exceptionmilitate favor
the stock wereAccording respondent’s testimony, optionsto the own

to his work theannually upon performance priorhim based forgranted
during,servicesyear. They given compensationwere thus as for rendered

after, grantedthe of to themarriage. Similarly, optionsnot the number
after,all during,their exercise were established notrespondent, price,and

——optionsthe theirmarriage. pricethe The benefit of exerciseprimary
fluctuationduring marriage. Anythus the theby respondentwas obtained

conditions,a market notgainin value or to be realized would be function of
the future workrespondent’s performance.

this the trial court’sappealThe second issue raised in is whether
of stock was a exerciseoptions clearlydivision the unvested unsustainable

1287; Lambert,at v. 147Preston, 780 A.2d Stateof its discretion. See cf.
(2001)295, exercise discretion(explaining296 unsustainable ofN.H.

standard). thedistributingI that method of unvested stockbelieve its
and,sustainable, thus,was should be affirmed.options

With tooptions respectThe trial court distributed the stock as follows.
required petitionerto the “therespondent paythe vested the wasoptions,

percent options byof his stock earnedproceeds” sixty-fivenet of vested
fees, ordecree, anythe the “less taxes commissionpayable,him to date of

exercising options.”incurred him thoseby uponother related costs
therespect options, required respondentWith to the unvested court the

theto topay petitioner

fees, commissions,payable,the net less taxes orproceeds, any
himby upon exercisingother related costs incurred those
including grantto and the in theoptions granted up[stock]

(65%)..., sixty-five of his unvestedyear percent options2000
(65%) thepercentthat in 1999 and of unvestedsixty-fivevested
2001, 2002,2000,yearsthat will vest in the 2003 andoptions

2004.

the theany by respondentThe court stock earned afteroptionsdeemed
separate property.of the to be the respondent’sdate decree

choice her interest in thepetitioner obtainingThe court the the ofgave
theimmediate of themoptions throughstock either an transfer or when

the I the first alternative wasoptions.exercised believe thatrespondent
notit the stock themselves areappears optionserror because that

transferable.
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however,alternative, an approvedThe court’s second is method for
divorce,valuing distributing options uponand stock sometimes referred to

Baceanti,as “if 752the and when received” valuation method. See N.E.2d
method,at 731. Under the determines the of thepercentagethis court

(stockproceeds from the stock or cash from the saleoptions received of
stock)the spouse optionsdue the if and when the arevest and exercised.
id.; Annotation,See Separation:see also TreatmentDivorce and Stockof

Options 640,A.L.R. 4THPurposes Dividing Property,Marital 46for of
(1986);657 Kindregan, Unexercised Stock and MaritalOptions

(2001).Dissolution, 227, 234-3534 SUFFOLKU.L. Rev.
The trial use of the “ifcourt’s and when received” valuation method was

consistent with its broad discretion divide propertyto between divorcing
spouses. Rothbart, 141See N.H. at similar(discussing74-75 use of method

pension cases); Baceanti,in 752 N.E.2d at 731-32 (approving trial court’s
use of “if and when received” method for dividing unvested stock options

discretion).as consistent with court’s broad As inexplained Hodginswe v.
Hodgins, (1985),126 711 respectN.H. with to thepensions, problem of

avoided,valuation “may be and the of uncertainty evenly placedrisks upon
the parties, by a providing upondecree that maturity pension rightsof the
the recipient pay portiona of each or herpayment received to his former

omitted).spouse.” Id. at (quotation716 inSimilarly, the context of dividing
unvested stock aoptions, permissiblycourt themay problemavoid of
valuation by providing that ofupon option,exercise the stock the option

(ifholder a ofpay portion any)the net togain his or her former spouse. As
the Baceanti,court inexplained “[although a ofpresent division assets is

ifgenerally preferable, present impractical,valuation is uncertain or as it
often will be with unvested stock the better isoptions, practice to order

anythat recovery divided,future or bepayment received,if and when
to aaccording Baceanti,formula fixed in property assignment.”the 752

omitted).N.E.2d at 731 (quotation
For reasons,all of the above I respectfully dissent.


