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hold that Prudential is not entitled to offset the plaintiffs’we uninsured
bymotorist benefits the amount the tortfeasor.paid by

Affirmed.

DALIANIS,JJ.,Nadeau and concurred.
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BROCK, defendant, Brewster,C.J. The Michael A. appeals his conviction
1(e)harassment, 644:4, 2001),of RSA (Supp. following a trial injury

J.).(Robbins,Concord District arguesCourt He that the trial erredcourt
admittingin evidence of badprior pursuant Hampshireacts to New Rule

404(b)of Evidence and torefusing determine whether to suspend the
defendant’s deferred sentence on the jurisdiction.basis that it had no We
affirm in inpart, partreverse and remand.

The record supports followingthe facts. The defendant was the subject
of a payment victim,court order for of child support. Kirouac,The Gail a
child support enforcement officer of Hampshirethe New Division of Child

(DCSS),Support Services had responsiblebeen for the defendant’s case
since 1992.

1999,In the defendant called speakDCSS to to a supervisor. The
receptionist, Carla informed himBurgess, that all of the supervisors were
unavailable. She that hesuggested speak to Kirouac. The defendant
started to yell and stated that he wanted to to aspeak supervisor. Burgess

that herepeated should to Kirouac.speak Again, the defendant tobegan
stated,yell and then “I want to shoot her.” He immediately hung up the

phone. Burgess informed one of her supervisors of the incident and he
called policethe and informeddepartment Kirouac of the incident.
Kirouac, nervous,frightenedwho was and meetingended a she was in and
left work. the defendantConsequently, chargedwas with one count of
harassment, 644:4,1(e),RSA and oftwo counts criminal RSAthreatening,

(1996).631:4,1(b)
trial,Prior to the defendant to suppress, amongmoved other things,

proffered evidence of a bad act that two earlier. Atyearsoccurred issue
was whether the following evidence of the defendant’s prior bad act could
be introduced at through 1997,trial the of Intestimony Kirouac. August
after a hearingshow cause for payment support,of at which the defendant

$500,was ordered payto the defendant waited for Kirouac and started to
follow her in the gotcourthouse. As he closer to beganKirouac and she to
back up, court bailiffs intervened and told the defendant he had to leave.

the door,As bailiffs walked the Kirouac,defendant to the he turned to
said,pointed fingerhis at her and “No wonder likepeople you get shot.”

After a hearing, the trial court 404(b),admitted the evidence under Rule
holding that it was “both relevant and on theprobative issue of whether
[the acted... purposely... presentdefendant] in the cases.”

A jury found the guiltydefendant of the chargeharassment and
acquitted him on the two criminal Hethreatening charges. was sentenced
to correction,nine months in the ofhouse 164 dayswith stand committed
and the remainder deferred for six months on the of goodcondition

appealbehavior. This followed.
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court,in this six months from the date ofthe wasappeal pendingWhile
therefore,defendant, the trial court torequestedThesentencing lapsed.
the terms of his deferred sentence anddetermine whether he had satisfied

trial court denied hisif it found he had. Thesuspendto the sentence
further in this Courtstays proceedingsthat “the allrequest, stating appeal

sincesentencing supervision [the defendant’s]in to matters ofregard
the ofvaliditythe of his conviction and thereforechallenges validityappeal

a whichsupervisingThe trial court should not be sentencethe sentence.
essentially argues wrongfully imposed.”wasappeal[the defendant’s]

(1) erroneouslythat: the trial courtarguesOn the defendantappeal,
to Rulethreatening pursuantbehaviorprioradmitted the evidence of the

(2) to404(b); authorityerred when it ruled that it lackedand the trial court
the defendant’s deferred sentence.suspend

in ofadmittingthe trial court erred evidencearguesThe defendant that
because it was offered tochargeacts to the of harassmentprior provebad

The court’sthreateningly. ruling,to act trialpropensityhisprove
discretion,of reversiblean unsustainable exercise isonlyreviewable for

to the of theprejudiceif untenable or unreasonableonly clearly
Richardson, 162, (1993);138 N.H. 165-66defendant’s case. See State v. cf.

(2001)Lambert, 295, unsustainable(explaining147 N.H. 295State v.
standard).exercise of discretion

404(b)provides:Rule

crimes, or acts is not admissible towrongsEvidence of other
personin order to show that thepersonthe character of aprove

however,may,It be admissibleconformityacted in therewith.
motive, intent,ofpurposes, proof opportunity,for other such as

oridentity, or absence of mistakepreparation, plan, knowledge,
accident.

when it is relevant for aPrior acts evidence is admissiblebad
character or theredisposition;other than the defendant’spurpose proving

act; probativethe and theis clear that the defendant committedproof
by prejudiceits to thesubstantially outweighedof the evidence is notvalue

(1995).505, The bearsMcGlew, 139 N.H. 507 Statedefendant. See State v.
acts. Seepriorthe relevance of the baddemonstratingthe ofburden

the trial court’sMcGlew, challenges509. The defendant139 N.H. at
prongs.to the first and thirdrespectdecisionwith

was an essentialpropensityThe defendant that because hisargues
motive, it notrelevant to show intent and wasmakinglink in the evidence

404(b). intent, of other“To relevant to evidenceunder Rule beadmissible
inference,a not on thedependentbad acts must be able to reliablesupport
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the samethat the defendant hadpropensity,character ordefendant’s
Slate v.unchargedof and acts.”chargedthe occasions theintent on

(1995).Bassett, 493,139 499N.H.
of,Richardson, among things,convicted otherIn the defendant was

Richardson, 138 N.H. at 163. Over theSeethreatening.criminal
of his acts ofpriorthe trial court admitted evidenceobjection,defendant’s

the victim. See id. at 164. Weviolent behavior towardsthreatening and
threatening behaviorpreviousfound that evidence of the defendant’s

probative [theto and of his intent towardsagainst the victim “was relevant
chargedtime of the offenses.” Id.and her state of mind at thevictim] own

it more than not thatprobable166. The bad act evidence “madepriorat
heran intent to terrorizethe defendant on the later occasion acted with

Id.safety.”her in fear for her Weplaced physicaland that those actions
mayevidence have demonstrated thepriorheld that “while the acts

behavior, relevant to his intent tofor violent it waspropensitydefendant’s
manner.” Id. We foundintimidatingact towards this victim in anparticular
not that the defendantprobableevidence made it more than“[s]uchthat

her and that thosethe later acted with an intent to terrorizeon occasion
Id.physical safety.”actions her in fear for herplaced

Likewise, case, acts evidence waspriorin the instant the bad
the defendant. Incharges againstrelevant to the elements of bothproving

(1)case, the of:prove chargesthe the State had the burden to bothinstant
harassment, theby that the defendant made threat towardsshowing

(2)her, 644:4, 1(e);annoyKirouac the to or alarm RSA andpurposewith
topurposehe made the threat with thethreatening, by showingcriminal

her, threateningThe behaviorpriorterrorize RSA 631:4. defendant’s
of his motive and intent towards Kirouacprobativetowards Kirouac was

at the time of the offenses. Thechargedand also to her own state of mind
annoy,he intended to alarm or terrorizeevidence tended to show that

the later incident. Because the defendant had seen thatduringKirouac
behavior,threateninghad he wouldfrightened by priorKirouac been his

inagainhave known that the offense would have herlikely charged put
Richardson, prior mayfear. As in while the acts evidence have

behavior,for it waspropensity harassingdemonstrated the defendant’s
in an manner.intimidatingrelevant to his intent to act towards Kirouac

[o, 6] find for a reliable inference of intentsupport“We will sufficient
if in and theonly committingthe defendant’s intent other bad acts

in connectedcharged closely by logicallydefendant’s intent the offenses is
Bassett, 139 499. The trial court found that thesignificant factors.” N.H. at

of his intent” because it wasprior “highly probative quitestatement was
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similar to in the chargedhis statement offense and was for thenecessary
jury to ofunderstand the context the statement. We Bothagree.
statements were directed Kirouactowards and arose out of the

problems payingdefendant’s child Thesupport. evidence was relevant to
injury understanding whyassist the the defendant made the statement

whyand he knew that Kirouac would it.frightened bybe This
demonstrated that the defendant had formed a similar state of mind.

The defendant’s acts occurred twoprior years before the incident
for which the charged. logicaldefendant is “A clear connection is necessary

Bassett,to overcome the lack of temporal proximity.” 139 N.H. at 500. In
instances,both the defendant’s threatening behavior was directed towards

person. similar,the same Both of the defendant’s statements were
Also,Kirouac shot. theinvolving being defendant made the statements in

circumstances where he was having problems with his child support
Therefore,payments. earlier,although prior yearsthe act occurred two

providethese factors a sufficient logical chargedconnection to the act.

The defendant thatargues priorthe act evidence unfairlywas
prejudicial because the statements were so similar that the prior bad act
“evidence heightened jurythe risk that the would find that had[he]
committed the charged crime because of their for Kirouac andsympathy
their desire to forpunish propensity[him] his to make threatening
statements.” “We accord considerable deference to the trial court’s
determination in balancing prejudice and ofprobative worth evidence

404(b).under Rule Particularly pertinent to determining this balance is
whether the evidence to anproveis relevant issue that is inactually

Richardson, (citation omitted).serious dispute.” 138 N.H. at 166 “[W]hen
defense,intent is not conceded the crimeby and it is an element of the to

State,be the it isproven by sufficiently at issue to evidence atrequire
McGlew,trial.” 139 N.H. at 507. While the defendant did not that heargue

statement,not the charged argueddid make he that he lacked purpose to
annoy or alarm Kirouac. Consequently, annoyhis intent to or alarm

Thus,Kirouac was an issue that was in serious thedispute. evidence was
prove chargeadmissible to the of harassment.

Next, the defendant that the trial courtargues erred when it declined to
sentence,determine whether he had satisfied the terms of his deferred

thatruling appeal stays proceedingsan all in the trial regardingcourt
The defendantsentencing matters. was sentenced to the House of

deferred,Corrections for nine months. All but 164 ofdays his sentence was
behavior,on a condition of for a ofgood period up to six months. The

State,sentencing providedorder that the at timeany during the
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toto the defendantrequirethe courtperiod, requestdeferment could
or thereof shouldwhy any portionthe commitmentand show causeappear

days prior to thethirtythat withinimposed. providednot be It also
toshall the courtpetitionof the the defendantexpiration period,deferred

not If theimposed.deferred commitment shall bewhyshow cause the
theprescribed period,the court within thepetitiondefendant failed to

After thehearing.without furtherimposeddeferred commitment could be
issued, fromthe defendant was releasedsentencing order was

commitment on his deferred sentence.

automatically suspendAn this court does notappeal to
McNamara, New HAMPSHIRESee 2A R.execution of a sentence.

(1997).1133,Practice, § at 6Practice and ProcedureCriminal
continue to run unlessa that a sentence willpresumptionThere is

to astay party may stayto it. Either moveaffirmative action is taken
the State or thein the record shows that eitherNothingsentence.

stay, stayeda or that the trial court the sentence.requesteddefendant

(2001).The State the of RSA 597:l-a RSAupon provisionsrelies
the under which a defendant be releasedprovides may597:l-a conditions

of an in theduring pendency appeal. Nothingfrom detention on bail the
pendingrecord shows that the trial court released the defendant on bail

statute, therefore,The does not to the defendant. We holdappeal. apply
(1)the he hadrunningthat defendant’s sentence has been because: been

(2)order;sentence,to apursuantreleased his deferred not bail there was
(3)during appeal; stayno bail order issued this and the trial court did not

the sentence.
Any the in his notice of but did notarguments appeal,defendant raised

(1998).brief, 648, 652142Mountjoy,are deemed waived. See State v. N.H.

in reversed inpart; part; remanded.Affirmed

Broderick, J., argument partsat for oral but did not take in the final
vote; Dalianis, JJ.,Nadeau and concurred.


