
642

892,(School 142 N.H.Financing),the JusticesOpinionSeelegislature. of
(1998). indirectWe, therefore, decidingit the task of whetherleave to900

under the State’sbringallowed to claimsexpresslyshould bepurchasers
antitrust law.

Affirmed.

did not take in the finalBRODERICK,J., partoral butargumentsat for
DUGGAN,JJ.,vote; concurred.NADEAUand
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(RobertP.A., of Manchester G.O’Shaughnessy,&McDonough
orally),and for the defendant.on the briefWhaland

defendant, CasualtyandDUGGAN, PropertyThe PrudentialJ.
J.)(Fauver,(Prudential), a Courtappeals SuperiorCompanyInsurance

not reduce uninsured motorist benefitmayorder that Prudentialdeclaring
the amountKelly, byand Patrickto the Janepayments plaintiffs,

uninsured tortfeasor. We affirm.recoverable from the
At the time ofin an automobile accident.Kelly injuredPlaintiff Jane was

husband, uninsuredaccident, Kelly,her Patrick carriedthe she and
$100,000.Prudential, a limit ofrecoverywithbymotorist insurance issued

liability policy,for the limit of herthe tortfeasorplaintiffsThe settled with
settlement, motorist arbitration$50,000. an uninsuredFollowing that

$225,000. thenat Prudentialdamagesthe totalpanel plaintiffs’assessed
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plaintiffs’ coverage recovery by takingoffset the uninsured motorist the
benefits, $100,000, reducing byvalue of the uninsured motorist and it the

$50,000 settlement, $50,000thereby plaintiffsto the frommaking available
the uninsured motorist benefits.

court,The a action inplaintiffs brought declaratory judgment superior
(1997),491:22 that toallegingsee RSA Prudential was not entitled offset

by superiortheir award the tortfeasor’s settlement. The court concluded
that the did not entitle Prudential to offset the tortfeasor’spolicy language
settlement. Prudential appeals.

argues policy’s language unambiguousPrudential that insurance isthe
(Trustand that the of theagreement provision general policytrust

Agreement), which for a ofprovides plaintiff by anyreduction benefits
tortfeasor,amounts recoverable from a to the entireapplies policy

including coverage.uninsured motorist
interpretationThe of an insurance is a ofpolicy question law for this

court to Co., 249,determine. Lebroke v. U.S. Fid. & Guar. 146Ins. N.H.
(2001).250 In the terms of aconstruing policy plain“we take the and

ordinary context,of the inmeaning policy’s words and we construe the
ofterms the as would a inpolicy personreasonable the of theposition

insured based on more than a reading policycasual of the as a Id.whole.”
omitted).at (quotation250 an ambiguityWhen arises from conflicting

provisions of a policy, we resolve the in ofinconsistency favor the insured.
Trombly Shield, 764, (1980);See v. Blue 120 N.H. 770Cross/Blue cf.

(Wash. 1988) (“[I]fWPUDUS, 337,Transcontinental v.Ins. 760 P.2d 343
there is an ambiguity arising because of the difference of inlanguage used
the body endorsements,endorsement and the of the orpolicy, between two
the oflanguage the contract is stronglyconstrued most against the
insurer.”); Israel Co., 974,v. State Farm Mut. Auto. Ins. 789 A.2d 976
(Conn. 2002) (umbrella found topolicy ambiguousbe because it contained
conflicting provisions).

The Trust Agreement ofprovision generalthe policy reads:

-AgreementTrust When paywe for a under policy,loss this
we are entitled to the paidamount we from the proceeds anyof

judgmentsettlement or you recover from the responsible party.
law,When allowed by we are also entitled to related collection

expenses anyfor settlement or judgment.

At our request, you must take any necessary action to
recover the payments we have made. We will select the
attorney payand all related costs and fees.



644

isargues Agreement provision unambiguousPrudential that the Trust
of the it isgeneral provisions policy,and as one of the insurance intended

Co.,v. Mut. 142 N.H.apply policy. Deyette Libertyto to the entire See Ins.
(1997).560, alone,standing clearly561 We that this andagree provision,

Prudential to offset the fromunambiguously permits plaintiffs’ recovery
alone, however;The cannot read the entireprovisionthe tortfeasor. be

in the ofperson positionmust be construed as would a reasonablepolicy
insured, ofreading policy.the based on more than a casual the Brouillard

(1997).Co., 710, 712141Prop.v. Prudential & Cas. Ins. N.H.
addressingThe another the ofpolicy provision possibilitycontains

reducing payment by recoveryPrudential’s from a tortfeasor. The
in thePayments provision,Reduced located Uninsured Motorists booklet

policy,of the insurance states:

by byreduced amountPayments any payable personswill be
byfor the and amount underresponsible any payableaccident

or the total amount due doespolicy bythis other sources so that
the of the under thisdamage. Paymentsnot exceed amount

reduce amount under other ofpart any payable partswill also
this In no will an insured receivepolicy. deplicate [sic]event

for the same element of loss.payments

of the Reducedreading Payments provision,Under a reasonable
onlyto a when a smay payment plaintiff plaintiffPrudential reduce its

the of the Under the Trustrecovery plaintiffs damages.exceeds amount
always plaintiffsPrudential is entitled to offset aAgreement provision,

from arecovery by any amounts recoverable tortfeasor. Both offset
Aprovisions conductingcannot case. reasonable insured ato.thisapply

Paymentsthan of the conclude that thereading policymore casual could
supersedesReduced of the Uninsured Motorist booklet theprovision

Deyette,Trust 142 N.H. at 561-62general Agreement provision. Cf
(insurer byto offset amount recovered fromplaintiffs’ recoveryentitled

andonly policy language “clearly unambiguouslytortfeasor where
limit its liability”).the defendant toallow[ed]

insureds,inpolicyPrudential’s favor of the we conclude thatConstruing
may plaintiffs’ onlyPrudential reduce the uninsured motorist benefits

recovery plaintiffswhen there would otherwise be a in excess of the
$225,000.Here, havedamages. plaintiffs’ damages Theythe total are been

$100,000$50,000 the tortfeasor. Their policy providesable to recover from
Thus, mayin because the recover acoverage. plaintiffsuninsured motorist

$150,000, damages,total of which is less than the amount of their total the
Payments provision permit Accordingly,Reduced does not offset here.
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hold that Prudential is not entitled to offset the plaintiffs’we uninsured
bymotorist benefits the amount the tortfeasor.paid by

Affirmed.

DALIANIS,JJ.,Nadeau and concurred.
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