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omitted)).arbitrary (quotation Accordingly,results” weunpredictableand
to it.decline abandon

Universitythe that the PELRB’sFinally, System argues
composed adjunct facultythat of who aredetermination the unit should be

istwo out of the last three semesterstaughtand havepresently employed
supportingthe PELRB no andagree. findingsflawed. We Because made

determination, tonot reasons this we are unabledid articulate the for
the PELRB’s decision. See N.H.-Vt.meaningfully portionreview this of

Ins., (1982). Therefore,268, 273 weHealth Serv. v. Comm’n 122 N.H.of
note not theruling. persuaded byvacate this We that while we are

University allegedlythat the PELRBSystem’s argument disregarded
facultythat aadjunct“critical facts” when it determined the have

the is toexpectation employment,”“reasonable of continued PELRB free
appropriateconsider entire record before it when theconsideringthe

thecomposition bargainingof unit.

part;in vacated in remanded.part;Affirmed

J., in finalBRODERICK, but did not take theargument partsat for oral
vote; Duggan, JJ.,Nadeau, concurred.Dalianis and
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Nourie, P.A, (RichardWiggin & of Manchester B. McNamara and
Mary brief,onAnn theDempsey orally),and Mr. McNamara thefor
plaintiffs.

McLane, Graf, Middleton, P.A.,Raulerson & of Manchester W.{Bruce
Felmly and L. brief,Parent on the and Mr. Felmly orally), andJennifer

Cromwell, York,Sullivan & of New New York B. Tulchin & a. on{David
brief),the for the defendant.

DALIANIS, J. plaintiffs, Minuteman, Proulx,The LLC and H.Ronald
J.)an order ofappeal Superiorthe {Ijynn,Court theirdismissing claim

defendant,against the Microsoft forCorporation, allegedly violating New
Hampshire’s (1995).antitrust statute. RSA ch. 356 We affirm.

The relevant facts purchasedfollow. Plaintiff Proulx a “Millenia Max
65133”personal from J&Bcomputer Diversified Associates in Manchester.
The “Windows operating system98” software was theincluded with
purchase Minuteman,and was installed theby store. Plaintiff LLC owned
a computer in which it had been theusing operating“Windows 95” system.
It purchased the 98” operating“Windows asystem on CD-rom disk at
Staples Office inSupply store Concord. As a precondition to using

98,”“Windows the plaintiffs requiredwere to intoenter an “End User
(EULA)Licensing Agreement” that had bybeen included the defendant

with the software.
plaintiffsThe brought againstsuit the defendant for damages under the

State’s antitrust Theystatute. seek treble damages 356:11,under RSA
thealleging that defendant violated RSA willfully356chapter by acquiring

monopoly in thepower computer operating systems market in New
and itHampshire, powerthat has used that to set inflated prices for its

operating system.“Windows 98” They allege that the defendant’s actions
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having to unfair and unconscionabledamages by payto incurcaused them
systems.operatingfor “Windows 98”prices

on theplaintiffs’ groundsto dismiss the actionThe defendant moved
The defendantchapterit to a claim under RSA 356.that failed state

ruleby federal antitrust law andguidedthe court should beargued that
thethey purchasenot did notthe could sue becauseplaintiffsthat

the Thedirectly superiorfrom defendant.operating system98”‘Windows
(1977),Illinois,court, v. U.S. 720Illinois Brick Co. 431relying upon

followed.appealdefendant’s motion. Thisgranted the
“theto on we ask whetherreviewing appeal,In a motion dismiss

of thata constructionallegations reasonably susceptibleareplaintiffs
(1991).562,LaRoche, Doe, 134Adm’r v. N.H. 564recovery.”permitwould

ofreview, the plaintiffs’ allegationsof we as trueacceptFor the purposes
relief, we must holdfact, legalconstitute a basis forallegationsand if the

However, needwethe motion to dismiss. Id.improper grantthat it was to
Jayofmerelythat are law.allegations in the writ conclusionsacceptnot

(1987).41, 45Edwards, Baker,Inc. v. 130N.H.
revealsof RSA 356:11plain languagethat theplaintiffs argueThe first

the antitrustthem recover underthe intended for tolegislaturethat
statute.

course, ofcourt, legislature’sof is the final arbiter theThis
of as ain the words the statute consideredexpressedintent as

from the statute aslegislative intentinterpretwhole. We
therefore, not what thewritten, legislatureand we -will consider

legislaturethe did notor add words thathave saidmight
inFurthermore, the context ofinterpretwe statutesinclude.

and not in isolation.statutorythe schemeoverall

(2000)308, and(quotations310 bracketsBrady, 145 N.H.Appeal of
omitted).

(1995)RSA provides:356:11

damage hisinjuryI. or to businessAny threatened withperson
chapter mayreason a violation of thisbyor ofproperty

when andinjunctiveor for reliefproceedinginstitute an action
injunctiveas relief isprinciplesandunder the same conditions

in cases.granted other
byin or reason ofpropertyII. his businessAny person injured

damagesthe actualchapter maya of this recoverviolation
court, thesustained, the the costs of suitbyand as determined

findsattorney’s fees. If the trier of facts thatreasonableand
may increaseflagrant, they [sic]willful orthe violation is



637

an amount in excess of 3 times the actualdamages to not
damages sustained.

phrase “any person”The assert that the use of the evidencesplaintiffs
legislature’s purchasers bringthe intent to allow indirect to an antitrust

scopeclaim. We have not had the to address the of thisopportunity
however,provision. RSA orprovides, any356:14 that action“[i]n

prosecution the bechapter, may guided byunder this courts
Unitedinterpretations of the States’ antitrust laws.”

While review of bothjudicial sparse,our antitrust law is we and the
United HampshireStates District Court for the District of New have
looked to law when RSA Seeconstruing chapterfederal 356. Kenneth E.
Curran, Inc., (1986);743,Inc. v. 128Transp.,Auclair N.H. 748 Donovan

(D.N.H. 1994).775,Digital Corp., Supp.v. 883 F. 785Equipment By
inincluding statute,RSA 356:14 the legislature expressly encouragedthe a

Healthcare,uniform construction with federal antitrust law. See U.S. Inc.
(1st 1993).Healthsource, Inc.,v. 589,599986 F.2d Cir. has longIt been the

practice of this court to examine of federalinterpretation legislationthe
See, e.g., Cavalier,that is similar State’s In reto our law. Chevrolet1994

(1991).705, (1998); 533,142 N.H. 134 539Dunlap,709 Petition N.H.of
closely“[T]he use of so that of actlanguage paralleling suggests[a] federal

[to this to with it the topurpose carry interpretation givencourt] a the
(1953).State,language 393, 397of that Act.” Wiseman 98 N.H.v.

counterpart Act,The federal to RSA is 4 of Clayton356:11 section the 15
15(a) (1994). 356:11,§U.S.C. Like RSA it provides “any personthat who

inshall his ofinjured property bybe business or reason anything
forbidden in the antitrust sue and shallmaylaws thei-efor ... recover

sustained, suit,damages bythreefold the him and the includingcost of a
attorney’s laws,reasonable fee.” Given thesethe similarities between two

we see no inignorereason to federal this area.guidance
We, therefore, consideration,toturn the seminal case for our Illinois

Brick,Brick. In Illinois the andpetitioners manufactured distributed
contractors,concrete masonryblocks to who then submitted bids to

general portionscontractors for the masonry projects.of construction
Brick,Illinois U.S. at respondents,431 726. The the State of Illinois and

entities,other governmentlocal purchasers buildingswere of that were
constructed out ofpartially byconcrete blocks manufactured the

contractors,petitioners and sold todirectly masonry therebythe making
the respondents indirect Id.purchasers. The respondents brought an
antitrust action 4under section of the Clayton Act for treble damages,
alleging that the in a andpetitioners “engaged combination conspiracy to
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on toblock,” passedthat the costs wereandfix the of concreteprices
them. Id. at 727.

in ShoeCourt, its decision Hanoverrelying upon priorSupremeThe
the(1968), rejected392 U.S. 481Machinery Corp.,ShoeInc. v. United

in“and not othersclaim, purchaser,the directholding thatrespondents’
indistribution, hisparty injuredis themanufacture orthe chain of

Act.Clayton4 of themeaning”the of sectionor withinpropertybusiness
omitted). Shoe, theIn HanoverBrick, (quotation431 U.S. at 729Illinois

assertingfrom asgenerally precludedhad held that a defendant wasCourt
on thepassedhaspurchaseraction that the directa defense to an antitrust

and, therefore, damages.nosufferedindirectovercharge purchaserto an
Court, Shoe,Thus, in Hanover heldShoe, at 494. the392 U.S.See Hanover

for treblecircumstances, suingdirect purchaserin a“exceptthat limited
§ 4the ofmeaningAct is withinClayton injured§under 4 of thedamages

it that the antitrustby andovercharge paidfull amount of theby the
that indirect purchasersintroduce evidencepermittedis not todefendant

Brick, at431 U.S.overcharge.” Illinoisinjured by illegalin fact thewere
724-25.

Brick, the Court stated:decision in IllinoisIn of itssupport

essentially§ 4theories underthe use ofPermitting pass-on
efforts toactions into massivetreble-damageswould transform

that couldplaintiffsallrecovery among potentialtheapportion
- purchasersfrom directoverchargetheparthave absorbed of

thisappealingHoweverto ultimate consumers.to middlemen
theory,in itmight seemoverchargeto allocate theattempt
to treble-complexitynew dimensions ofwould add whole

undermine their effectiveness.seriouslyanddamages suits

toallowingthat plaintiffsto the Court wasOf further concernId. at 737.
thetheories would createupon pass-onantitrust claims basedpursue

in multipleand resultmultiple liabilitytoof defendantsdanger subjecting
Inc., 497730; UtiliCorpKansas v. Unitedid. at see alsorecoveries. See

(1990) (Illinois multiplerule serves to eliminate199, Brick212U.S.
recoveries.).

in Illinois Brickthe Court’s decisionposition,to theContrary plaintiffs’
Rather,phrase “any person.”of thenot the constructionuponwas based

correctly explained:as the trial court

doespurchasersdirect and indirectdistinction between[T]he
cite, butlanguage plaintiffstheany personnot inhere in the

to hisdamageorinjurythreatened withlanguagerather in the
indirectbecause areSimply put, plaintiffsproperty.business or
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purchasers, they face no threat of suffering an antitrust injury
the meaningwithin of the statute.

(Citation omitted.)quotationsand
Bñck,In the wake of Illinois many States have enacted legislation that

expressly allows indirect purchasers bringto antitrust actions. See
(1989).93,v. ARC Corp.,America 490 U.S. In98 ARCCalifornia

America, the Court held that Illinois Brick did not preempt such
legislation. See id. at 105-06. Despite America,the Court’s inruling ARC
however, “many state legislatures and courts have adopted Illinois Brick’s
general prohibition against byantitrust suits indirect In repurchasers.”

HydrochlorideTerazosin 1365, 1372Antitrust 160Litigation, Supp.F. 2d
(S.D. 2001).Fla.

plaintiffsThe argue that we should not followIllinois Brick because it is
illogical and the dangers noted therein are outdated. While the reasoning
underlying criticism,Brick is toopenIllinois we find it persuasive. “The
Illinois Brick rule permitting only purchasersdirect to sue for antitrust
injury reduces the dimensions of complexity that would otherwise curtail
the suits,effectiveness of antitrust and encourages vigorous private
enforcement by directenhancing purchasers’ incentive to bring antitrust

Laboratories,suits.” Inc., (5th 1999)Free v. Abbott 298,176 F.3d 300 Cir.
(citation omitted).quotationsand

The focus of [indirect purchaser] suits would shift from the
amount of pricesincreased bycaused [the] defendants’

(aanticompetitive conduct relatively straightforward inquiry)
to the allocation of damages among parties in the line of
distribution to ultimate Litigationconsumers. would be
prolonged, would become far more complex factually and
strategically, and would benefit lawyers and determined
defendants while reducing recoveries for plaintiffs.

Id. at 301. The dangers inherent in indirect purchaser lawsuits are no
different now than the dangers inherent when Illinois Brick was decided.

We acknowledge, as did the Illinois Brick majority, that prohibiting
antitrust lawsuits by indirect purchasers “denies recovery to those-indirect
purchasers who havemay been actually injured by antitrust violations.”

Brick,Illinois However,431 U.S. at 746. even though the economic
rationale underlying Illinois may proveBrick cases,ill-advised in certain

conclude, nonetheless,we that it is sound to limit antitrust lawsuits to
direct purchasers. result,aAs the trial court did not inerr following the
Illinois Brick rule when interpreting RSA chapter 356.
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rulethe Brickthat Illinoisplaintiffs’ argumentthedisagree withWe
injuriesfor theirremedyto receive arightconstitutionalviolates their

I, 14ArticleConstitution. PartI, 14 of the Stateunder Part Article
provides:

byremedy,to a certainthis state is entitledEvery subject of
receive inlaws, mayheinjuriesto the for allrecoursehaving

character; justiceandrightto obtainorperson, property,his
it; andpurchase completely,tobeing obligedwithoutfreely,
delay; conformablydenial; and withoutpromptly,anywithout

to the laws.

make civilis toprovisionof thispurposestated that “[t]heWe have
andarbitraryavailable, guard againstand toreadilyremedies

Justices,theOpinionon access to courts.”infringementsdiscriminatory of
omitted).(1985) The to arightbrackets554, and(quotation126 N.H. 559

notrelative and “doesbut ishowever, right,not a fundamentalremedy, is
Imperialv.Cityof access.” Doverrightof theimpairmentsallprohibit of

omitted).(1990) Because109, 116Co., (quotation133 N.H.Cas. & Indemn.
ofpurposesforpurchasersand indirectbetween directthe distinction

arbitrarynot an orRSA 356:11 isaction underan antitrustmaintaining
courts, trial courtthe theof access toinfringementdiscriminatory
I, 14 StatePart Article of ourno violation ofruled that there wascorrectly

Constitution.

have intendedcould notlegislaturethat theargueThe nextplaintiffs
that theThey argueBrick.to follow IllinoisHampshireNewfor

direct and indirectbetweendistinguishnot intend tolegislature did
Brickto the Illinoispriorwas enactedRSA 356:11purchasers because

ofprovisionfederal harmonizationtheBy enacting permissivedecision.
toencouraging courtsintent as356:14, legislature’stheinterpretRSA we

thoselaw as well asof federal antitrustinterpretationsconsider future
We, therefore, rejectof the statute.the time of the enactmentexisting at

at the time ofhad not been decideda federal casethat becausepositionthe
not intend for the356, the didlegislaturechapterof RSAthe enactment

to followit.State

applicable,Brick rule isif the Illinoisargue that evenplaintiffsThe
are nottheybecausetheir antitrust actionbringtothey are entitled

into EULAsthey enteredthat becauseThey assertpurchasers.indirect
are notsystem, theyoperatingthe ‘Windows 98”to usewith the defendant

The factand, thus, apply.Brick does notIllinoisof thepurchasers product
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notplaintiffs productthat the were licensees of the defendant’s does
the fact did not their from thechange they purchase products directlythat

and, therefore, cannot direct forpurchasersdefendant be considered
of Illinois Brick. See In repurposes Corp. Litigation,AntitrustMicrosoft

(D. 2001)702,127 F. 2d 709 Md. thatSupp. (rejecting plaintiffs’ argument
were to direct of defendant’s forthey equivalent purchasers product

they licensing agreementsof Illinois Brick because entered intopurposes
product).to use the

plaintiffs argue they bringThe also that are entitled to their antitrust
action to a number of set forth in Illinois Brick.pursuant exceptions

potentialThere are two to the of the Brickexceptions application Illinois
rule. The first is where the direct and indirectpurchaser purchaser have

Brick,pre-existingentered into a contract. Illinois 431cost-plus U.S. at
scenario,732 n.12. Under this the purchaserdirect commits to purchasing

a fixed of inquantity producta for the indirect See 54question purchaser.
(1996).§Am. MonopoliesJur. 2d. and Restraints Trade 419of

The second is when the directexception purchaser is owned or
by Brick,controlled its customer. satisfyIllinois 431 U.S. at 736 n.16. To

this exception, there must be an element of control such that the
relationship the direct purchaserbetween and either the indirect
purchaser or the defendant involves a or unityfunctional economic other
such that there effectivelyhas been one sale. Jewish Ass’nHospital v.

(6thMechanical, Etc., 971, 1980),Stewart 628 denied,F.2d 975 Cir. cert.
(1981).450 U.S. 966

plaintiffsThe have presentednot their writ of summons to this court.
The appealing “isparty responsible for apresenting record sufficient to
allow the court to decide the issue onpresented appeal.” Rix v.

548, (1992).Kinderworks 136 N.H.Corp., record,553 Absent asuch we
limit our review to the “legal errors on the faceapparent of the record.” Id.

omitted).(quotation record,Based ourupon review of the we conclude that
the plaintiffs failed to state a cognizable claim under either of these
exceptions.

plaintiffs’The remaining arguments lack merit and warrant no further
321, (1993).discussion. See Vogel Vogel,v. 137N.H. 322

Because we conclude that RSA 356chapter should be construed
rule,consistent with the Illinois Brick we affirm the trial court’s dismissal

of the plaintiffs’ action. We recognize that there are legitimate public
policy concerns underlying prohibition againstthe indirect purchasers
bringing antitrust lawsuits. As the plaintiffs argue, the remedial scheme
created by Illinois Brick grantcould a windfall to a direct purchaser who
sustained no damages because passed anyit on overcharge to the indirect
purchaser. however,Such matters of public policy, are reserved for the
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892,(School 142 N.H.Financing),the JusticesOpinionSeelegislature. of
(1998). indirectWe, therefore, decidingit the task of whetherleave to900

under the State’sbringallowed to claimsexpresslyshould bepurchasers
antitrust law.

Affirmed.

did not take in the finalBRODERICK,J., partoral butargumentsat for
DUGGAN,JJ.,vote; concurred.NADEAUand
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(MatthewP.A.,Burns, of DoverHinchey, Rockefeller,Cox &Bryant,
plaintiffs.for theorally),B. Cox on the brief and

(RobertP.A., of Manchester G.O’Shaughnessy,&McDonough
orally),and for the defendant.on the briefWhaland

defendant, CasualtyandDUGGAN, PropertyThe PrudentialJ.
J.)(Fauver,(Prudential), a Courtappeals SuperiorCompanyInsurance

not reduce uninsured motorist benefitmayorder that Prudentialdeclaring
the amountKelly, byand Patrickto the Janepayments plaintiffs,

uninsured tortfeasor. We affirm.recoverable from the
At the time ofin an automobile accident.Kelly injuredPlaintiff Jane was

husband, uninsuredaccident, Kelly,her Patrick carriedthe she and
$100,000.Prudential, a limit ofrecoverywithbymotorist insurance issued

liability policy,for the limit of herthe tortfeasorplaintiffsThe settled with
settlement, motorist arbitration$50,000. an uninsuredFollowing that

$225,000. thenat Prudentialdamagesthe totalpanel plaintiffs’assessed


