
626

that the town failed to with theFinally, plaintiff complythe contends
(2000) (1996).and RSA 149-1:25 Thereporting of RSA 38:21requirements

a narrativerequire publishthat these statutes the town toplaintiff asserts
and sewerthe financial condition of its waterreport regarding

state, indisagree. pertinentWe 38:21 and RSA 149-1:25departments. RSA
annuallythe shall “make a to thepart, reportthat commissioners

- otherwise,financiallyof the of the andmunicipality plantcondition
andexpensesthe funds of the theshowing department, [department’s]

..., This shall be inreport publishedincome and all other material facts.
in these statutesreport municipality.” Nothing requiresthe annual of the

be narrative. The of thereports reportsthat the commissioners’
reportsthat have been in the town’s annualpublishedcommissioners

thesatisfy statutory requirement.
the has notagree plaintiff prevailedBecause we with the trial court that

claim, that he toargumenton we do not address his was entitledhis
his thatattorney’s argumentfees. We also do not addressprevailing party

claim wasthe town’swater and sewer rates violate federal law because this
We decline to thisdeclaratory judgment petition.not of his considerpart

v.appeal. Shop Farmingtonclaim for the first time on See Federal Bake
(1999).Co., 40, 43Cas. 144 N.H.

Affirmed.

Brock, C.J., Duggan, JJ.,Nadeau and concurred.and
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(NicholasBoston,LLP, MassachusettsJoy& ofMorgan, Brown
brief,DiGiovanni, D. the and Mr.McLaughlinJr. and Maura on

Durham, counsel,DiGiovanni, Jr., ofRodgers, generaland Ronaldorally)
brief, petitioner.on the for theSystem Hampshire,of NewUniversity

Concord, attorney,of staffAllmendinger,James F. NEA-New
Association ofrespondent, Adjunctand for theby orally,briefHampshire,

Hampshire.College,Keene State NEA-New

of Board ofBROCK, University System HampshireThe NewC.J.
from a of theruling public employee(University System) appealsTrustees

(PELRB) adjuncta unit ofcertifying bargainingrelationslabor board
currentlyare andfaculty) employedwho haveteaching faculty (adjunct

College.semesters at Keene State Weat least two of the last threetaught
(1) of resto whether the doctrinethe issues on be:understand appeal

(2) workadjunct faculty’sin thechangeswhetherjudicata applies;
theyof whether arewarranted reconsiderationsince 1977conditions

(3) clearlythe PELRB’s decision isand whether“temporary” employees;
unreasonable, affirm in vacate in andpart, partor unlawful. Weunjust and

remand.
2, 1999, thefacts. On Junefollowingnot theparties disputeThe do

College/NEA-NHof Keene StateAdjunctthe Associationrespondent,
to(Association), seekingfor certification with PELRBpetitionfiled a the
aCollege,at Keene Stateadjunct faculty147approximatelyrepresent

hearing,Prior to the theUniversity System.of themember institution
(1)unit did not include:proposed bargainingthat thestipulatedparties

(2)courses; who teach coursesemployeeswho teach non-creditemployees
(3) tenure-trackany tenure orcompensation paid;for which no is

(Prcifessional-Administrator-(4) known as PATsemployeesemployees;
(5)Technical) duties; andof theirpart regulardo some instruction aswho

Faculty-in-Residence.
adjunctthat thepetition, arguingtheUniversity System opposedThe

and therefore excluded fromemployees”arefaculty “temporary
IX(d) (1999).273-A:l, It alsoRSAunder RSA 273-A:l. Seebargaining

finallyandfully litigatedthe same issues had beenasserted that because
Ass’n, The StateEducation v.Collegedecided in Keene State NHEA/NEA

(1979), Association’s119 1 consideration of theHampshire,New N.H.of
hearinga thejudicata. Following hearing,barred resbywaspetition

case,consideration of theprecludethat res did notjudicataofficer ruled
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adjunctthat the werefaculty temporary employees adjunctnot and that
faculty who were then who ofcurrently taughtand had theteaching two

eligiblelast three semesters were form a bargainingto unit.
The PELRB System’sdenied the forUniversity motions

and rehearing, and an election was in unit onreconsideration held the
26, 2000,April majority adjunctswith a of the unioneligible voting for

After therepresentation. RepresentativeCertification of and Order to
2000,3,Negotiate Maywas issued on the University System toappealed

this court. appeal validityAt issue in this the of theis PELRB’s decision
affirming hearingthe officer’s decision that the Keene adjunct faculty

not temporary facultyand that whoemployees adjunct were thenwere
teaching and had taughtwho two of the last three eligiblesemesters were
to form a bargaining unit.

(1997).We adhere the into standard of review set forth RSA 541:13 See
(1994).N.H., 716, Thus,138Appeal State N.H. 720 to succeed onof of

the University System must show theappeal, that PELRB’s decision is
unlawful, clearlyor orunjust Appeal Town Newport,unreasonable. of of

343, (1995).140 N.H. 345 The findingsPELRB’s of presumptivelyfact are
reasonable,and will belawful and not if arethey supported bydisturbed

(1997).Id.; However,the record. RSA 541:13 we act as final ofarbiterthe
statute,meaningthe of the and will set rulingsaside erroneous of law. See

RSA541:13; (1994).Campton School Dist., 267, 269Appeal 138 N.H.of
We first System’saddress the contention thatUniversity res judicata

precludes relitigation Universityof this matter. The System asserts that
of adjunct facultythe issue whether at Keene are temporaryState

employees fully litigatedwas sameby parties partiesthe who are to this
action, finally State,and was decided in Keene 119 N.H. 1.

“Spurred by considerations of judicial economy and a ofpolicy certainty
finalityand in our legal system, the of res judicatadoctrines and collateral

estoppel have been established to repetitive litigationavoid so somethat at
overpoint litigation controversya particular must come to end.”an

270, 273Eastern Marine Const. v.Corp. First Southern 129Leasing, N.H.
(1987) omitted).(quotation judicata,Res or claim preclusion, “bars the
relitigation anyof issue that was mightor have been raised in torespect

subjectthe matter of the prior litigation.” Grossman v. 141 N.H.Murray,
(1996)265, omitted).(quotation and Inemphasis269 determining whether

two actions are the same cause of action for the ofpurpose resapplying
judicata, we allegedconsider whether the of ofcauses action arise out the

Judgments(Second)same ortransaction occurrence. ofRestatement
(1982).§ 24, at 199 We conclude the ofthat instant cause action notdid

out ofarise the same transaction or occurrence as the cause of inaction
Keene State.
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(1999) the to ancertify appropriateauthorizes PELRBRSA 273-A:8
public employees petition.more file a RSAunit when ten orbargaining

273-A:l, IX(d) pertinent “any personin as“public employee,” part,defines
(d) in aby except... [p]ersons probationaryemployeraemployed public

status, or on call.”seasonally, irregularlyortemporary employedor
(KSCEA),1976, College Education AssociationIn the Keene State

Association, filed petitionEducation aHampshirewith the Newaffiliated
unitrepresent bargainingto aseekingfor with the PELRBrepresentation

Stateby College,Keeneprofessionals employedof all educational
full-time, At onefaculty.and tenure-trackincluding adjunct facultyboth

facultyruled that wereadjunctin the the PELRBpoint proceedings,
therefore,and, bynot covered the statute. Keene“temporary employees”

facultyState, adjunct119 2. The PELRB also held that even if theN.H. at
did not atheynot sharetemporary employees,were considered

full-time, Id.faculty.interest with tenure-trackcommunity of

affirmed, the standard forholdingOn we that PELRB’sappeal,
thewhetherpermanent uponfrom status baseddistinguishing temporary

employment”of continued wasexpectationa “reasonableemployees have
omitted).3 We alsointerpretation (quotationof the statute. Id. ata fair

that wereadjunct faculty temporarythat the conclusion theheld PELRB’s
and wasinvestigation,on extensive factualemployees groundedwas

Thus, the decision wasby the record. Id. PELRB’sadequately supported
existed in 1977. Becauseupon theyfacts as or aboutspecifically grounded

the areadjunct faculty “temporaryfacts tothe relevant whether
in 1999twenty years,have the themay changed pastemployees”

asarise out of the same factual “transaction”cannot be said toproceedings
Therefore, we did notjudicataconclude that resproceedings.the 1977

revisiting issue inthe PELRB from this 1999.preclude
Marine, 129that our decision in EasternUniversity System arguesThe

270, the “new evidence”precludes faculty presentingfromadjunctN.H.
of wasadjunct faculty appropriate.that a unit thebargaining composed

Marine, 275, notN.H. at to evidenceThe reference in Eastern 129
arise of thefirst action assumes that both actions outin thepresented

at the time of thethat the evidence existedsame factual transaction and
Where, here, have changedas the factual circumstancesfirst action.

action, not bar the PELRBjudicatathe and second res doesbetween first
areadjunct faculty temporarythe of whetherrevisiting questionfrom

employees.
notjudicatathat even if res doesSystem arguesThe nextUniversity

thatthe officer’s decisionerroneously upheld hearingthe PELRBapply,
since 1977adjunct faculty’sin the work conditions warrantedchanges
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theywhether temporary employees. Regardingreconsideration of are this
concluded,point, pertinentthe officer inhearing part, that

inbrought changestime has the conditions of ofemployment
case,adjunct faculty. presentIn the it is clear Bonniethat

French, representative adjuncts,Insull and Michael of the
semester,and are to teach afterexpect expected yearsemester

year thecontrary implicationafter to of the time frame stated
in the Athey sign. past practicecontract has been established

represents expectationthat a reasonable of continuing
employment. The expectation to theoperates advantagemutual
of the and the lecturer. Thecollege expectsadministration to be
notified if a lecturer will be meeting obligationnot the

bysuggested cataloguethe in Marchprinted from which
students choose the classes before the end of the prior
academic The inclusionyear. of lecturers names in[sic] the

cataloguecourse changeis a that occurred when the use of
lecturers became more usual. collegeThe would be hard put to

withoutoperate its established of lecturers.adjunctcadre

The PELRB notdid disturb this conclusion.
Assuming, deciding,without that there must changedbe circumstances

for the PELRB to inreconsider 1999 whether areadjunct faculty
temporary employees, we conclude thethat determination that conditions
of employmentthe of adjunct havefaculty changed since 1977 notwas
unjust, or contraryunreasonable to law.

found,the hearingAs officer specifically adjunctthe number of
faculty has increased insubstantially fifty-one employeesfrom 1977to 170
in 1998. Longevity records show that forty adjunct faculty members have
taught for ten semesters or more. The college’s pay adjunctschedule for
faculty recognizesnow longevity by paidtheincreasing peramount course
in to past taught.relation semesters These arechanges significant because
they suggest both that the college’s dependence upon adjuncts has
increased markedly, and that there someis thatexpectation adjuncts will
return year year.after These representfactors a changemarked in
circumstances between and1977 1999 and support the conclusion that at
least ofsome the adjunct faculty have a expectation“reasonable of

Com.,continued employment.” See Comm. College Labor,v. Pa.of Phila.
(Pa.637,432 (Pa.Ct.), curiam,A.2d 641 Commw. per 437 A.2d 942affd

1981).
The University System next argues that the PELRB’s conclusion that

adjunct faculty are not temporary employees unjustwas and unreasonable
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errors, and omitsthe numerous critical factualbecause decision “contains
University SystemIn the assertsparticular,of evidence.”keymention
6, 7,8,13 toof and 14 amountfindingsthat of fact numbersaspectscertain

record,conclude, theuponbased our review of“critical factual errors.” We
record,supported byare the see Townfindings amplythat these either of

(1981),Bd., 442, or that121 N.H. 446Advisoryv. Current UseCroydon
minor in relation totheyor harmless because arethe errors omissions are

the conclusion.the evidence in the record board’sindependent supporting
(1979).State, 583, 591See v. 119 N.H.Bothwick

disregardedthe PELRB aSystem also asserts thatUniversityThe
testimony, including,supported by undisputedof “critical facts”number

(1) clearlycontract states thatthat: theamong things, recognitionother
(2)employment;future thereno or ofexpress implied expectationthere is

(3)adjuncts; are often hiredopportunities adjunctsare no forpromotion
minute”; (4) noadjuncts, faculty, givenunlike tenured are“at the last and

and do not have the samerole in the of the institutiongovernance
have.obligations facultyand that tenuredprivileges

adjuncts signedPELRB found that contractsIt is true that while the
notebegin, specificallyit did not theshortlyof one semester classesbefore

note, however, that the factin the contracts. We thatdisclaimer contained
right to of theiradjunct do not have a contractual renewalfaculty

necessarily their reasonable ofexpectationcontracts does not diminish
Francisco,San 265 N.L.R.B.Universitycontinued Seeemployment. of

(1984).1221

correctly that there areUniversity SystemThe also asserts
faculty, includingand tenure-track theadjunctdifferences between

inlack of a role theadjunct opportunitieslack of andfaculty’s promotion
However, facts bemay highlyof the institution. while thesegovernance

faculty adjunctsto a of whether the full-time andrelevant determination
the“community they belonginterest” such that in sameshare a of

I,unit, 273-A:8, factsbargaining only marginallysee RSA such are
aadjunctsof have “reasonableto a determination whetherrelevant

ofexpectation employment.”continued

compel UniversityasFinally, finding,the record does not a the
toasserts, are hired at the last minute fillSystem adjunct facultythat

needs, scrutiny giventhe level of to full-timeenrollment-driven without
not with theadjunct signdo written contractsfaculty. facultyWhile the

semester, thereuntil weeks before the start of the wascollege a few
Indeed, thethat oral commitments are made months earlier.evidence
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youconfirm oral willagreementcontracts recite that “this will the that
the for the inupcomingteach” in semester. Course schedules fall issued

Furthermore,often the names of theadjunct faculty.March include
University assertion that are hired in a last-System’s adjunct faculty

teach,adjunctbelied the fact as theby facultyminute scramble is that
found, one-third of the at thespecifically approximatelyPELRB classes

college.

UniversityThe next theSystem argues that PELRB’s decision that
adjunct are not the thatfaculty “temporary” was flawed to extent it

on the of the work notadjunct faculty’s employer,focused value to the on
employment.”the of continued We thatexpectation agree“reasonable the

adjuncts collegefact that a valuable service to the in terms ofperform
load the forteaching adjunctscannot alone form basis that theholding

expectationhave a “reasonable of continued employment.” AppealCf. of
(1999).Stratham, 429, However,144Town N.H. 431 the PELRB’sof

conclusion, evidence,supported theamply by collegethat “the would be
to operate lecturers,”hard withoutput adjunctits established cadre of is
torelevant determining adjunctswhether the have a “reasonable

ofexpectation employment.”continued The nature and of theextent
college’s reliance theupon adjunct could themfaculty reasonably lead to
expect collegethat the would likelybe to rehire them.

next,The University System argues, that we should abandon our
expectation“reasonable of continued standard to aemployment” adopt
test”; i.e.,“date certain if employee’san willemployment end on a “date

certain,” then the employee will be temporary.considered See N.L.R.B. v.
England (1st 1978).New Inc., 29,Lithographic Co. 589 F.2d 33 Cir. The

University System asserts that New England Lithographic itssupports
theview that “date certain by employmentwhich the will end” is the date
in anspecified adjunct’s Assuming,contract. deciding,without that New

England Lithographic stands for the propositionbroad that the terms of
the employment contracts alone should determine adjunctwhether the
faculty nothingwere intemporary, EnglandNew orLithographic the
University System’s argument persuades us ofadoptionthat our the

expectation“reasonable of continued employment” provenstandard has
or badlyunworkable was reasoned. See Providence Mul. Fire Ins. Co. v.

Scanlon, 301, (1994) (“stare138 N.H. 303-04 decisis if case-by-­is essential
judicialcase to bedecision-making is reconciled with ofprinciplethe the

law,rule of for governing legalwhen openstandards are to inrevision
case,every deciding cases becomes a mere judicialexercise of withwill
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omitted)).arbitrary (quotation Accordingly,results” weunpredictableand
to it.decline abandon

Universitythe that the PELRB’sFinally, System argues
composed adjunct facultythat of who aredetermination the unit should be

istwo out of the last three semesterstaughtand havepresently employed
supportingthe PELRB no andagree. findingsflawed. We Because made

determination, tonot reasons this we are unabledid articulate the for
the PELRB’s decision. See N.H.-Vt.meaningfully portionreview this of

Ins., (1982). Therefore,268, 273 weHealth Serv. v. Comm’n 122 N.H.of
note not theruling. persuaded byvacate this We that while we are

University allegedlythat the PELRBSystem’s argument disregarded
facultythat aadjunct“critical facts” when it determined the have

the is toexpectation employment,”“reasonable of continued PELRB free
appropriateconsider entire record before it when theconsideringthe

thecomposition bargainingof unit.

part;in vacated in remanded.part;Affirmed

J., in finalBRODERICK, but did not take theargument partsat for oral
vote; Duggan, JJ.,Nadeau, concurred.Dalianis and
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