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possibleearliest time to allow trial forums fullthe to come toopportunity
law). Therefore,sound conclusions and to correct errors of the issue is not

forpreserved our review.

Affirmed.

Dalianis, JJ.,Nadeau and concurred.
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(DanielYazinski, theLLP, Smith onof Lebanon G.Smith &Hughes,
brief), for the plaintiff.

brief), theBates, P.A., Bates on the for(Timothyof LaconiaMitchell &
defendant.

McGrath, from the order ofDALIANIS, appealsDavidplaintiff,J. The
J.) that:{Smith, his for a declarationdenying petitionCourtSuperiorthe

defendant,(1) of the theavailability chargeandthe water and sewer rates
ordinance;waterCanaan, State statutes and the town’sof violateTown

(2) andstatutorywith State water sewercomplythe town has failed toand
We affirm.requirements.system reporting

building storageThe a used forplaintiffThe facts follow. ownsrelevant
hasin of Canaan. His beenpropertytract of land the townon a small

mains since 1995. He was billedto the town’s water and sewerconnected
service, toobjectedsewer which heminimum for water andchargethe

In Junethe was unfair and excessive.ground chargeon the thatpaying
service, and has since1998, water and sewerthe town discontinued his

ofavailability chargethe quarterlybilled him $20.00.
perfor and its feequarterfee water is baseper $48.00The town’s base

consumptionfee covers waterThis minimumquarter for sewer is $90.00.
ordinance,12,000 to the town’s waterAccordingup gallons per quarter.to

the maximum amount of water12,000 quarter isgallons per and/or
insingle-familyof a home Canaan wouldtypicalthe residentswastewater

anda calendar The town’s water sewerdischarge during quarter.use and
180Approximately191systems approximately properties.serve

subjectand are thus to thesewer servicereceive waterproperties and/or
areproperties physicallyfee. elevenquarterly Approximatelyminimum

service,system but receive noconnected to the town’s water and sewer
availability charge.only per quarterthechargedand are therefore $20.00

declaratoryof a forpetitiona trial court’s dismissalWe will not disturb
discretion, oris an unsustainable exercise ofunless its decisionjudgment

legallythe evidence or erroneous. See Town Littletonunsupported byis of
295, 296419, (1994); Lambert, 147 N.H.421 State v.Taylor,v. 188 N.H. cf

standard).(2001) exercise of discretionunsustainable(explaining
(2000)permitsRSA 38. RSA 38:27governed by chapterWater rates are

the orby system,the who are served waterupon personstowns to “assess
their sharesystem, justfrom the waterspecialwhose lands receive benefit
the oroperating systemandexpense constructing, acquiring,of the of

RSA 38:28system.”interest incurred for theany debt orpaying capital
(2000) defrayrates to the costshelpto establish waterpermitsalso towns

incurred,construction, anyinterest on debtof the“acquisition, paymentof
maintenance, systems”of or theoperation, repairand watermanagement,
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ofimprovement may upon consumptionthereof. Water rates be based
premises, people premises, “uponwater on the number of served on the or

equitable chapterother basis.” Id. RSA 149-Í contains comparablesome
(1996).statutes to sewer rates. See RSA 149-I:7-:8pertaining

arguesThe first that the town’s minimum water andplaintiff sewer
Thethey inequitable.rates violate these State statutes because are trial

that, in light unusually propertiescourt ruled of the small number of
theby systems,served town’s water and sewer the minimum rates “help[]

to maintain rate fromstability everyoneinsure}]and that who benefits the
system defrayto the fixed of the nothelps delivering productcosts that do

with the level of This isvary consumption.” ruling supported byindividual
similarly findingthe evidence. We the trial court’s that theuphold $20.00

quarter availability charge just,is is alsoper finding supported byas this
Town, London, 747,the evidence. See Andrews v. 117New N.H. 749of

(“absolute(1977) mathematical equality” required).not

The plaintiffs equitable uponassertion that rates must be based use
themselves,by languageis belied the of the statutesplain permitwhich

rates to be based “some otherupon equitable (holdingbasis.” See id. that
reasonable).residential rate not based isupon usagewater His reliance

Concord,upon Corp. (1986),Concord Steam v. City 128 N.H. 724 isof
industrial,misplaced, as that case concerned residential,an and not a user

of sewer services. See RSA (noting institutional,149-1:8 an forexception
use).or manufacturingindustrial

The plaintiff next asserts that the minimum rates violate the
town’s water theyordinance because supportare used to operating
expenses in addition to disagree.administrative costs. We The stated

of thepurpose town’s water ordinance is to assess “each lot owner for his
or her fair share of the andoperating applicable capital costs of the
Canaan Water System.” Water Ordinances for the Town of Canaan

(1998).art. 1 The ofuse the minimum rates to support operating expenses
is consistent with this purpose. The minimum rates are also consistent

6,with article ordinance,section 4 of the permitswhich the water
department to bill each customer a charge, regardless“minimum of actual
usage,” “compensateswhich the Department for the costs associated with

aservicing customer account.” We disagree 6,with the thatplaintiff article
section 4 of permitsthe ordinance ofrecovery administrative expenses
only. ordinance,Given the overall ofpurpose the we believe that the “costs
associated with aservicing maycustomer account” operatinginclude
expenses as well as administrative costs.
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that the town failed to with theFinally, plaintiff complythe contends
(2000) (1996).and RSA 149-1:25 Thereporting of RSA 38:21requirements

a narrativerequire publishthat these statutes the town toplaintiff asserts
and sewerthe financial condition of its waterreport regarding

state, indisagree. pertinentWe 38:21 and RSA 149-1:25departments. RSA
annuallythe shall “make a to thepart, reportthat commissioners

- otherwise,financiallyof the of the andmunicipality plantcondition
andexpensesthe funds of the theshowing department, [department’s]

..., This shall be inreport publishedincome and all other material facts.
in these statutesreport municipality.” Nothing requiresthe annual of the

be narrative. The of thereports reportsthat the commissioners’
reportsthat have been in the town’s annualpublishedcommissioners

thesatisfy statutory requirement.
the has notagree plaintiff prevailedBecause we with the trial court that

claim, that he toargumenton we do not address his was entitledhis
his thatattorney’s argumentfees. We also do not addressprevailing party

claim wasthe town’swater and sewer rates violate federal law because this
We decline to thisdeclaratory judgment petition.not of his considerpart

v.appeal. Shop Farmingtonclaim for the first time on See Federal Bake
(1999).Co., 40, 43Cas. 144 N.H.

Affirmed.

Brock, C.J., Duggan, JJ.,Nadeau and concurred.and
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