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In soadjudicatoryrecords unrelated to the court’s function.superior
for an andimperative openwe underscore the critical and historicdoing,

are fair and that thejudiciary proceedingsaccessible to ensure that court
ofopenand accountable. The and naturejudicial process public publicis

availabilityand the of court records filed orHampshire’sNew courtrooms
meet the constitutionaljudicial proceedingsin connection withgenerated

accessible, accountable andjudicial “open,mandate that the branch be
unreasonablyand that access to its court records not beresponsive,”

CONST, I,restricted. art. 8.pt.N.H.

denied.Petition

Nadeau, Duggan, JJ.,Dalianis and concurred.
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brief,general, orally),on the and Mr. Delker for the State.

(Leonard D. on theTwomey Offices,& Sisti Law of Lancaster Harden
orally),brief and for the defendant.

DALIANIS, defendant, Litvin,J. The found aguilty by juryValerie was
(1996).of theft unauthorized See RSA 637:3 Sheby taking. appeals,

J.)(Perkins, erroneouslythat the Trial Court admittedarguing
herallegedlystatements she made under circumstances that violated
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CONST,See U.S.right against compelledconstitutional self-incrimination.
CONST,V, XIV; I, art. 15. affirm.pt.amends. N.H. We

in CityThe relevant facts follow. The defendant was a clerk the of
1999,Berlin’s collection In her wasdepartment. January employment

terminated an revealed that she had for andinvestigation signedwhen
$40,000 cityfrom various but hadaccepted approximately departments,

departments anynot credited the accounts of those with of the funds.
During the she met with officials and asked aboutinvestigation, city was
the funds. The defendant admitted thatmissing signed depositshe had the

funds,slips and the but insisted didaccepted that she not know what
to thehappened meeting,funds thereafter. Towards the end of the the

givendefendant was a form to whichsign, provided as follows:

I am not questioning you for the of apurpose instituting
criminal prosecution against you. During the course of this
investigation, even if doyou disclose information which

you may conduct,indicates that be ofguilty criminal neither
your self-incriminating statements nor the of anyfruits self-

statementsincriminating you againstmake will be used inyou
any legalcriminal proceedings.

Since this is an administrative anymatter and self-
incriminating youinformation may disclose will not be used
against case,inyou a criminal areyou required to answer my
questions fully and Iftruthfully. you to answer myrefuse
questions, inyou will be violation of City policy and shall be
subject to disciplinary penalties.

The defendant read and the formsigned and placedwas on administrative
leave until the conclusion of the investigation, when she was terminated.

termination,herFollowing the defendant was charged with one count of
theft by unauthorized taking or transfer for funds.stealing city Before
trial, the defendant moved to suppress evidence from the city’s
investigation on groundthe that it stemmed from statements she made to
city officials that were allegedly compelled. The trial court denied the
motion, ruling that the defendant’s statements compelledwere not despite
her subjective belief that if she failed to cooperate with the city’s
investigation, she would be fired.

When reviewing a trial court’s ruling on a motion to suppress, we defer
to findingsits of fact but review its conclusions of law de novo. State v.
Cotell, (1998).275, 282143 N.H.

On the defendantappeal, statements,asserts that ofadmission her and
other evidence from city’sthe investigation, violated her not toright
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and Federalbyincriminate herself both the Stateguaranteed
CONST, CONST, V,I, 15; amends. XIV.pt.Constitutions. N.H. art. U.S.See

to thegreater protectionthe Constitution noprovidesBecause Federal
Constitution, her undersolelydefendant than the State we address claims

Constitution, analysis.to aid in our Seeciting onlythe State to federal law
(1999).Dorad, 455,144N.H. 456State v.

self-incriminationprotection against compelledThe constitutional

testify againstnot to refuse toonly permits [the defendant]
defendant, alsoat a criminal trial in he is a buthimself which

him inquestions put anyhim not to answer official toprivileges
informal,criminal, orother civil or formal whereproceeding,

him in criminalthe incriminate futuremightanswers
proceedings.

(1995)387,Warden, Prison,N.H. State 140 N.H. 391Knowles v.
omitted). of the is See(quotation privilege compulsion.The touchstone

(1977).801, 806Cunningham,v. 431 U.S.Lefkowitz
493, (1967),U.S. 500 the United StatesGarrity Jersey,In v. New 385

threat of fromgiven dischargeCourt held that statements underSupreme
subsequentnot be used inpublic employment compelled mayare and

thequestioned byIn officers wereproceedings. Garrity, policecriminal
Id. atfixingof the of traffic tickets.attorney general regarding allegations

that anything494. Before each officer was warnedthey questioned,were
that heany proceeding,he him in state criminalagainstsaid could be used

tendhad a to refuse to answer if the disclosure wouldprivilege questions
answer,him, “subjectto incriminate and that if he refused to he bewould

and theirquestionsoffice.” Id. The officers answered theto removal from
in Id. at 495.subsequent prosecutions.answers used themagainstwere

was “either to forfeitgivenThe Court ruled that the choice the officers
themselves,” and that this choice made theirjobstheir or to incriminate

at 497.compelled.statements Id.
expresslyThe defendant that she was not threatened withconcedes

contends,city’s questions.if failed to answer the Shetermination she
however, and her beliefdisciplinary subjectivethat the threat of action

if did not entitled her to thedischarged cooperatethat she would be she
protections Garrity. disagree.of We

triggerheld that in order toAppealsThe First Circuit Court of has
have been threatened withGarrity a defendant mustprotections,

to and that the defendant’sfailing cooperateautomatic dismissal for
not render his orhe or she would dismissed doessubjective belief that be

(1stIndorato, F.2d 711See United States v. 628compelled.her statements
(1980).1980), denied,Cir. 449 U.S. 1016cert.
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Indorato, policemade a statebythe court ruled that statementsIn
coerced,were notduring investigationto his ansuperiorslieutenant

he would bequestionshis fear that if he refused to answerdespite
dismissed, anyrules for dismissal ofthough department providedand even

order of a The court foundrefusing obey superior.officer for to the lawful
threatened with dismissal norovertlythat the defendant neither had been

that,to waive his Id. at 717.The court further found whileimmunity.asked
dismissal, ofthey requirethe rules did not dismissaldepartment permitted

And,failingan officer for to a Id. at 716. the court notedobey superior.
Id. The court ruledprivilege.that the defendant did not claim the at 717.
requiringthat in the absence of an overt threat or a law dismissal under

circumstances,the it would not find the statements Id. at 716.compelled.
The court further ruled that “the fears of defendant as tosubjective [a]

ifmight happen superior [not]what he refused to answer his officers are
sufficient to himbring Garrity’s protection.”within cloak of Id.

case, defendant, Indorato,In this the inlike the defendant did not
her notright questions.assert to answer More she was notimportantly,

threatened with job city’s policy,automatic loss. The like the department
Indorato, “insubordination,”at issue inpolicy permitted dismissal for but

requiredid not it. The defendant’s fear thatsubjective she would be fired if
city’sshe failed to answer the does notquestions entitle her to Garrity

protections.
Maine,The of thisfacts case are similar to those in v.Singer State 49of

(1st 1995).F.3d 837 Cir. In Singer, the defendant a tax examinerwas state
who was herquestioned by supervisors at the state ofbureau taxation. Id.

838,at 842-43.At an investigatory meeting, she was told that the meeting
pertained misconduct,to work-related not investigation.to a criminal Id.
at 842. She was also told that “it would be to her toadvantage” answer
questions, but she was not of noradvised asked to waive her Fifth
Amendment privilege against self-incrimination. Id. at 843. She also was
not advised that she would be fired if she refused to answer questions. Id.
During meeting,the the tax examiner refused to various of theanswer

questions, for,bureau’s and fired things,was soon thereafter otheramong
failing acknowledgeto Theworkplace misconduct. Id. court concluded that
the defendant’s statements were not Id. at 848. Unlikecompelled. the
plaintiffs cases,in the ofGarrity line she “was not between the rockput

omitted).whirlpool.” Instead,and the Id. at 847 (quotations “she was
omitted);standing safely on the bank of the stream.” Id. (quotations see

(1stStein, 2000), denied,also United States v. 233 F.3d 6 Cir. cert. 532
(2001) (attorney’sU.S. 943 beforetestimony Massachusetts Board of Bar

not merely where,Overseers was coerced because she feared disbarment
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rules,toaccording board’s own disbarment would not result automatically
for failure to testify).

Board,The defendant’s reliance upon National Labor Relations v.
(1stInc., 1982),Steinerfilm, 669 F.2d 845 Cir. is as it does notmisplaced

concern a freeright compelleddefendant’s to be of self-incrimination.
The defendant argues thoughthat even she did not assert her privilege

self-incrimination,against States,under Gamer v. United 424 U.S. 648
(1976), mayshe still be the ifprotected by privilege her statements were

In of ourcompelled. light ruling, argumentwe need not address this nor
the defendant’s that theremaining argument erroneouslystatements were
used heragainst at trial.

Any arguments the defendant in appeal,raised her notice of but did not
(1998).brief, 648,waived. See State v. 142 N.H. 652Mountjoy,are.deemed

Affirmed.

BRODERICK,J., sat for oral argument partbut did not take in the final
vote; Brock, C.J., DUGGAN,JJ.,and Nadeau and concurred.
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