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reasonable availof this case. Leonard made a effort tocircumstances
onhe called Fred Fuller 12. It isprocess Januaryof this whenhimself

with to docharge employee failingand to now theunjust unreasonable
more.anything

the DOL andAccordingly, unjustwe hold that order of the was
Leonard theAs we have determined that satisfiedunreasonable.

275-E:2, 1(a) 275-E:4, I,of we thisboth RSA andrequirements remand
hearing remedy.to DOL for on the appropriatematter the a

Reversed remanded.and

BRODERICK,J., not take in finalargument partsat for oral but did the
Nadeau,vote; Duggan, JJ.,Dalianis and concurred.
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Shadallah, Salem, petitioner.and for theby orally,of briefSteven G.

(JohnHaverhill, C.Sullivan, P.C., Massachusetts& ofFinbury
for theorally), respondent.on the brief andSullivan

Yannalfo, a offrom decisionBROCK, Gary appealsThe respondent,C.J.
J.) a matter of{Maher, that the court erred asallegingFamilythe Division

into theby parties.enteredantenuptial agreementit anlaw when voided
follow, and reverse.agreethat weFor the reasons

The wereby partiesthe record.supportedfacts arefollowingThe
theywedding,before theone monthJuly Approximatelyin 1987.married

$70,000 as the$183,150. respondent providedThea home forpurchased
$5,000 costs.closingtowardthe contributedpetitionerandpaymentdown

the petitionerrespondent presentedthewedding,A or so theday before
The wassignature. agreementfor heragreementantenuptialwith an

$70,000 downdrawn, respondent’sto theonlynarrowly pertaining
was the$70,000 in in the homeequitythe firstIt thatpayment. provided

that in the event of aIt also statedrespondent.of thepropertyseparate
$70,000 topaidfirst would bedivorce, sold and thethe real estate would be

that he would nottold the petitionerAfter the respondentthe respondent.
it to work the nextshe tookagreement,executed theher unless shemarry

time, the feltpetitionerAt thenotary public.it aday signedand before
the was fair.agreementthat

the Unitedmarried, employed bypartiesboth werethey wereWhen
continuedmarriage, petitionerthe theThroughoutStates Postal Service.

for ahowever, fired in 1991wasrespondent,there. Theemploymenther
year.for almost aunemployedremainedandcrime that he committed

in an unsuccessful effort$10,000 marital assetshe ofspentConsequently,
remainedthesucceeding years, respondentInjob.to histo be reinstated

underemployed.orunemployedeither
thatyear. Duringone1995, approximatelyforseparatedIn the parties

obtained a domesticthecharges, petitionerof assaultas a resultperiod,
theytimetheDuringtheagainst respondent.orderrestrainingviolence

$30,000 forthegave partiesmothertheseparated, petitioner’swere
1999, filed forpetitionerIn thehome. Marchto the maritalimprovements

violencethereafter, a second domesticshe obtainedShortlydivorce.
he violated.whichrespondent,order therestraining against

ofgroundsonthe divorcegrantedtrial courthearing,After a the
agreementantenuptialthat theThe court ruleddifferences.irreconcilable

(1) the respondentthe facts that:unenforceable, mainly uponbasedwas
wedding,theday beforepetitionerto the onethe agreementpresented

(2)duress”; and there wereform ofof a subtlequestion“raises thewhich
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from time thechanged agreementcircumstances the wassubstantially
appealexecuted. This followed.

the erred inrespondent arguesOn the that trial courtappeal,
that “a a of inconcluding questionboth there was of subtle form duress”

the and thatagreement’s substantiallyexecution circumstances had
thechanged agreement.from time the entered into theparties

46Q:2-a(1992)RSA man in ofcontemplation“[a]allows and woman
contract,”enter into amarriage interspousal[to] written which carries

validity. (MacFarlane),with it of See v.presumption MacFarlane Richa
608, (1989).132 N.H. 614 ofOrdinary governcontract lawprinciples

620, (1992).antenuptial agreements. Norberg Norberg,See v. 135 623N.H.
An antenuptial agreement unless party seekingis valid the invalidation of

(1)agreement proves fraud,the that: the agreement throughwas obtained
mistake,duress or or through misrepresentation or nondisclosure of a

(2)fact; unconscionable; (3)material the isagreement or the facts and
havecircumstances so sincechanged agreementthe was executed as to

MacFarlane,make the agreement unenforceable. See at132 N.H. 614.
The respondent challengesfirst the trial rulingcourt’s that the

antenuptial agreement was invalid itbecause was executed under
that suggest duress,circumstances “To partyduress. establish a must

terms,show involuntarily acceptedthat it the party’sother that the
acts,coercive circumstances were the result of other party’sthe that the

partyother exerted pressure wrongfully, and that under the
the partycircumstances had no alternative to acceptbut the terms set out

Railroad,by State,the other party.” 595,Goodwin Inc. v. 128 N.H. 605
(1986) (citation omitted).

theAlthough language byused the trial court is somewhat
ambiguous, we will assume purposesfor of the that trialappeal the court
found duress. weAccordingly, consider whether the circumstances
surrounding the execution of the antenuptial agreement support that
finding. petitionerThe was thepresented with antenuptial agreement
approximately one herday alone, however,before This factwedding. is

support findinginsufficient to a of duress. See Landry,Howell v. 386
(N.C. 1989).610,S.E.2d Howell,617 Ct. InApp. the court concluded that

an antenuptial agreement was valid although the agreement was
presented to the wife the before thenight wedding and there was a threat
that the marriage addition,would take place.not See id. In the court
declined to that wifepresume the had insufficient time to obtain legal
advice onlybased on the she givenfact was the agreement on the eve of
the wedding. case,See id. at the618. In instant aside from the fact that the
agreement presentedwas the petitioner dayto one before the wedding,



ano of duress.supporting findingthere are other facts or circumstances
Here, Howell, marriage place,threat that the would not takeas in the

itself, a of duress.standing by support findingis insufficient to
us, that theAdditionally, presumedin the trial courtthe case before

As didattorneyhad no have an review the agreement.time topetitioner
however, evidenceHowell, presumecourt in we decline to on thethe

anhad time to withthat the insufficient consultpresented petitioner
so.had she decided to doattorney

thejurisdictionsother forThe relies several cases frompetitioner upon
toimmediately prioranpresenting antenuptial agreementthatproposition

however,cases,unenforceable. Thosewedding agreementa will render the
foragreements maythe have beendistinguishable. presentedare While

cases,in thereday weddinga the scheduled thoseexecution or so before
the created acoupled timingwith thatwere additional circumstances

See, 338 So.e.g.,Lutgert Lutgert,of undue influence or duress. v.situation
(Fla. 1976); Zimmie,1111, 1115-17 Zimmie v. 464 N.E.2dApp.2d Dist. Ct.

(Or.(Ohio 1970);Bauer, 710, 712142, 146 1984); App.464P.2d Ct.Bauer v.
1985).(Wash.Matson, 817,P.2d Ct. In InApp.70S 819MarriageIn re of

Matson, antenuptialthe court to enforce anMarriage refusedre of
timing,In court relied theupon parties’addition to theagreement.

attorney parties,that advised bothin the samedisparity bargaining power,
theshowing legalthere that the wife understoodand that was no

Mamageof the See In reconsequences agreement.orsignificance of
Zimmie, to theMatson, plaintiffP.2d In in addition giving705 at 819-21.

notthe hadwedding,before the defendantagreement daythe the
the not that sheplaintiffhis and did understanddisclosed financial worth

Zimmie, 464any property.to the defendant’s Seegiving up rightswas
at 146.N.E.2d

Here, knowinglynotthat the didsuggested petitionerthe trial court
it.time to examinethe because she had insufficientagreemententer into

Zimmie, theMarriage petitionerMatson anddisagree.We Unlike In re of
of theand thelegal significance consequencesunderstood thefully

the shesigned agreement,that when sheShe testifiedagreement.
$70,000to thegiving up rights respondent’sthat she was herunderstood

theofevidencing understandingthepayment. petitioner’sdown Also
execution,that, agreement’sat of theher the timeagreement testimonyis

money.it the respondent’sthat its fair because wasfelt terms wereshe
Therefore, weMoreover, a disclose assets.there no issue of failure tois

court’ssupport the trialthat there insufficient evidence tohold was
executed under duress.agreementthat wasantenuptialconclusion the
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Next, the respondent argues that the court inerred that theconcluding
parties’ circumstances have so substantially changed since the agreement
was executed that it would be unconscionable to enforce Init.
MacFarlane, we stated that inprovisions an antenuptial agreement may
become byinvalid reason of changed circumstances if those circumstances
were so far beyond the contemplation of the parties theywhen entered the
contract that its present toapplication spousea would be so one-sided that
its enforcement would be MacFarlane,unconscionable. See 132 N.H. at
616-17. The court may refuse to enforce an antenuptial agreement, for

ifexample, enforcement would result in one spouse abecoming public
charge. See id. at 616.

case,In the instant the petitioner asserts that respondent’sthe use
of marital assets for unsuccessful andlitigation ventures,unwise business

unemployed status,his and underemployed behavior,his erratic inchange
and her and her parent’s contributions to household expenses are all
changes in circumstances that agreementrender the unenforceable. In our
view, these inchanges circumstance are not beyondso far the

ofcontemplation partiesthe agreementwhen the was executed that “its
enforcement would work an unconscionable hardship.” Id. at 617.

Reversed and remanded.

BRODERICK, J., sat for oral argument but did not parttake in the final
vote; Duggan, JJ., concurred;NADEAU and DALIANIS, J., inconcurred
part and in part.dissented

DALIANIS, J., concurring partin and dissenting in Ipart. respectfully
concur in part and indissent part from the Imajority opinion. thatagree
the trial court’s ruling that changed circumstances required voiding the
antenuptial agreement is incorrect believe,as a matter of I however,law.
that the majority should neither have assumed that the trial court found
duress nor have analyzed whether the record supported such finding.a

In (MacFarlane),MacFarlane v. Rich 132 608, (1989),N.H. 614-17 we
held that the presumption that an antenuptial agreement is valid may be
rebutted proofwith that one or more of the following standards of fairness

(1)were not met: agreementthe was fraud,obtained through orduress
mistake throughor misrepresentation fact;or nondisclosure of a material
(2) (3)the agreement unconscionable;was or the facts and circumstances
have changed since agreementthe was executed so as to make it
unenforceable.
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changedofpartin becauseagreementthe parties’The trial court voided
thestated inflawed for the reasonsrulingThis iscircumstances.

majority’s opinion.
the circumstancesthe becauseagreementalso voidedThe trial court

“the of duress.question”raised “the issue” orit was executedunder which
a of duress.findingthat this constitutesmajoritythedisagreeI with

agreementhave voided thetrial court should notruling,a theAbsent such
unfairness.proceduralfor

it could bea I believeMoreover, finding,court made suchhad the trial
thepetitioner,shows that the likeThe recordby the evidence.supported

(W 1985),817,Matson, App.P.2d 819 ash. Ct.705Marriagein In rewife of
(Ohio 1984),142,Zimmie, N.E.2d 146v. 464in Zimmieplaintiffand the

Sheconsequences.orsignificancethe agreement’snot understanddid
legalthe was aagreementthatalthough she understoodtestified that

that theit in the eventdocument, appliedthatshe did not understand
understood that thethat shetestifydid shehouse was sold. Nor

children or becamehadrespondentif she and theappliedagreement
day.next I wasn’tstated, married thegetting“I wasill. As sheseriously

thatfurther testified$70,000.” petitionerTheabout [the]concernedreally
did not meetattorney, whoby respondent’sdrafted thethe wasagreement

her, notand that she wasthe toexplain agreementher orwith
I that thisthe transaction. believeattorney duringanbyrepresented

thewas toagreement presentedthat thein to the facttestimony, addition
offindingcould awedding,” supporttheday or so before“[a]petitioner

duress.
thatshe understoodhand, also testified thatpetitionertheOn the other

$70,000 theyin the event thátto therespondententitled theagreementthe
fair when she enteredthe wasdivorced, agreementthat she believedand

court, in the firstthe trialthat it is the role ofI believeinto it.-Because
atestimony and issuepetitioner’sin theinstance, resolve the conflictsto

surrounding agreement’sthethe circumstancesas to whetherfinding
furtherduress, and remand forI would vacateconstitutedexecution

findings.


