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in system.of alcohol bispresenceas a of thesubstantially resultimpaired
topolicenot authorize thethe thereforeits statute doesBy plain language,

if, judgment,in officer’scustody policetheprotectiveintotake individuals
courtBecause the trialdrugs.tbe influence ofindividual is underthe

statute,the we vacate its order.erroneously construed
in factdefendant wasnot whether theThe issue on remand is

of thealcohol, “in the the officer”judgmentbutintoxicated whetherby
172-B:3, I; Toto, 123see alsoRSAbyintoxicated alcohol.defendant was

protectivea intopersona officer who takes(stating policeat 624 thatN.H.
required completely“not to eliminateto RSA 172-B iscustody pursuant

fact, and not towas, drugs,in due tothe intoxicationpossibilitythe that
alcohol”). ofproper applicationdetermine theto the trial court toWe leave

leave toin in the instance. We alsothe facts this case firstthis standard to
hearing on remand.evidentiaryto hold a furtherthe trial court whether

Vacated and remanded.

finalpartbut not take in theBroderick, J., argumentfor oral didsat
retired,Batchelder, J.,JJ., concurred;vote; Daliants,Nadeau and

490:3,RSA concurred.underspecially assigned
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attorney thegeneral, orally),on brief and for the State.

DesMeules, Ostler, Norwich,&Olmstead of (GeorgeVermont H. Ostler
the orally),on brief and for the defendant.



585

Jr.,defendant, hisBroderick, Spaulding, appealsBertTheJ.
assault andfelonious sexualaggravatedofmultiplefor countsconvictions

R.D., J.V. andfifteen-year-old girls,against threesexual assaultfelonious
2001).(1996:3, He asserts thatRSA632-A:2,1(m), III, II & Supp.T.O. See

(1)J.) formotions(Morrill, denyingin: hiserredCourtSuperiorthe
self-right againstof hisviolationsallegedbased uponmistrial

(2) allegedaboutincrimination; precluding cross-examinationand
We affirm.of the victims.sexual contact between twoconsensual

inmet R.D.trial. The defendantfollowingThe were adduced atfacts
moved in with1998, with her brother. R.D.residingwhile he wasApril

in the defendantJuly, she andAfter R.D. turned fifteenthem in June.
and, thereafter, began havingshortlygirlfriend”and“boyfriendbecame

relations.sexual
in a1998, participatedand R.D.In the defendantDecember

friend, she had invited J.V.testified thatwith R.D.’s J.V. R.D.“threesome”
together before the defendantthey hadto her house and that showered

home, theyR.D. if werecame he askedarrived home. Once the defendant
had to homegonot soon.”J[.V.]have the threesome or because“going to

intercourse,relations, includinginThe then sexualengageddefendant
testified that J.V.’sgirls.both R.D.cunnilingus,fellatio and with

cross-examination, the soughtdefendantwas consensual. Onparticipation
her andactivitysexual betweenquestion allegedto R.D. about consensual

toobjectionthe State’stheir The trial court sustainedduringJ.V. shower.
recallingfrom R.D. toprecludedlater the defendantinquirysuch and

question her about the same issue.
with theshe not to sexual contactJ.V. testified that did consent

inand he had forced her to sexual acts. She alsoengagedefendant that
addition, followingIn thedenied with R.D. she testified thatshowering

defendant,the forced her to haveagainweek she was alone with hewhen
the trial courtUpon objection,intercourse and oral sex. the State’ssexual

her allegeddid not allow the defendant to cross-examine J.V. about
consensual sexual with R.D.relationship

1999,In hadJanuary the defendant and R.D. another “threesome” with
friend, inR.D., defendantAccording engagedR.D.’s T.O. to the sexual

her, in her andengaged cunnilingusintercourse with and fellatio with both
T.O., and T.O.digitally penetrated

case,the James Brown testified that theDuring State’s Lieutenant
to thevoluntarily police policedefendant had the station aftergone

and,T.O. of hisupon being rights,interviewed R.D. and advised Miranda
Arizona,v. 384 U.S. 436agreed questions.to answer some See Miranda

(1966). examination, Brown,prosecutorthe LieutenantOn direct asked
“After that lived the residence withSpauldingMr. indicated he at same
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brother],and [her did nextyouR[.D.] what ask him?” The lieutenant
intercourse____”“Ireplied, next asked him if he had ever had sexual The

immediately objected mistrial,defendant and moved for a that thearguing
prosecutor to testimonyintended elicit that he had declined to answer the
question based hisupon rights.Miranda The court denied motionthe but

issued thepromptly following curative instruction:

Members of the tojury, you’re thedisregard County
Attorney’s and Lieutenantquestion justBrown’s that youanswer
heard. andThey’re youinadmissible should not Iconsider them.

answer,knew we him in thestopped but,[sic] middle of his again,
-you youif feel partthat what of that answer faryou heard so

could strikeyou yournot mind and sit[from] here and hear the
remainder the inof evidence this fairly, youcase should let me
know anyonenow. Is togoing problemhave a with thatstriking
question and answer from their consideringmind and not it[sic]

deliberations,at all during their theirraise hand. I no[sic] see
hands.

Shortly after he resumed thequestioning, prosecutor asked Lieutenant
Brown, “Did you anyhave conversation Mr. Spauldingwith whetherabout
or not anything R[.D.], T[.0.],had taken betweenplace and in[sic]he
bed?” Lieutenant Brown “Iresponded, had asked Mr. if heSpaulding had
had sexual intercourse.” mistrial,The defendant renewed motionhis for a

onagain the basis that Statethe is not toallowed comment on a
defendant’s ofassertion his constitutional right to remain silent. After a

conference,bench the court denied the “[b]ecausemotion neither the state
nor the state’s witness commented on theactually defendant’s refusal to

Nonetheless,answer those questions.” the court juryinstructed the to
ignore questionthe and theissued following limiting instruction:

You will recall that there was a conference at the inbench
response County Attorney’sto the questionlast and Lieutenant
Brown to Again,started answer. the thequestion and answer are
irrelevant yourto deliberations and you should not Ispeculate.

you’veknow youindicated earlier yourcan strike it from mind
I’m to ask togoing you [sic],[sic]. strike it from your mind but

youI’m also to ask togoing speculatenot as to I’mwhat totrying
keep you, youfrom do Okay.understand?

The defendant has obligation proveno to his innocence in this
do,case. And you youwhatever have to consider him an innocent

person until the state proves guilt beyondhis a reasonable doubt
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anyforany wayinor surmisespeculationuseyouand shouldn’t
inferential reason.

mindis, your [sic]can fromNow, you strikemy questionfirst
Attorney’sCountytheyourof deliberationsthe courseduring

- of Lieutenantthe portionLieutenant Brown’sandquestionlast
any problemshaveyou anyoneheard? DoesthatBrown’s answer

I’mwhyas tospeculateall not toyou promisethat? Dowith
mightthe informationyoufrom or whatthis informationkeeping

anyto havecase, you anyone goingdo that? Isto the canadd
Go ahead.Okay.that?problems doing

pattern aggravatedof one count ofguiltyThe was founddefendant
R.D., assaultcounts of felonious sexualagainst twofelonious sexual assault

and oneJ.V., felonious sexual assaultaggravatedand count ofagainst one
against appealT.O. This followed.assaultcount of felonious sexual

I

it denied histhe trial court erred whenarguesThe first thatdefendant
testimony that hetried to elicitprosecutorfor mistrial after themotions

inpolicein the face of questioning,had his to remain silentrightasserted
I, Article 15 ofunder Partagainstof his self-incriminationrightviolation

Amendmentand Fifth of the UnitedConstitution theHampshirethe New
testified, inthat Brown twiceStates He asserts LieutenantConstitution.

he had asked thequestions prosecution,to from the thatresponse
victims,the which hehe had sexual intercourse withdefendant whether

theuponto comment his silence. We addressimpropercontends amounted
Ball,our State v.argument first under State Constitution. Seedefendant’s

(1983).226, Constitution is atHampshire124 231 Because the NewN.H.
area, notthe in this we needleast as Federal Constitutionprotectiveas

132,McLellan, 139 N.H.separate analysis,a see State v.undertake federal
(1994), see v.only analysis,136-37 cite federal law to aid our Stateand

(1985).590,Maya, 126N.H. 594
right receivinghis to silent aftersuspectWhen a asserts remain

McLellan, N.H. 137.questioningall must cease. 139 atwarnings,Miranda
trial, maysilenceconstitutionally protectedIn a a defendant’ssubsequent

(1976).Ohio, AIds, v. 426 U.S. 610 mereagainst Doylenot be used him. see
more, however,silence,a to withoutbyreference witness a defendant’s

Cote, 514,State 126 N.H. 531necessarily requiredoes not a mistrial. v.
(1985). generallyto silence isdisregardAn instruction to the reference

or comment thatin the of misconductprosecutorialsufficient absence
jury Id.by cautionarycannot be cured a instruction.
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Here, the prosecutorrecord shows that neither the thenor witness
reference,any indirect,made direct or to the defendant’s refusal to answer

questions.the referenced The officer’s cut byanswers were short defense
objections any testimonybefore was elicited that reasonablycould have

toled .an inference that the defendant had invoked his to remainright
Therefore,silent in questioning.the face of we conclude that Lieutenant

Brown’s testimony did not warrant a mistrial. if anEven such inference
drawn,could been anyhave resulting prejudice was cured theby

cautionary immediately byinstructions which were given the court.

H

The defendant next theargues that trial court violated his toright
adduce all proofs I,favorable and to confront under Partwitnesses Article
15 of the New Constitution and theHampshire Sixth Amendment of the
United States Constitution when it fromprecluded cross-examininghim

and the allegedJ.V. about details of consensual activity duringsexualR.D.
a shower that hadthey allegedly taken thetogether. Again, we address

argumentsdefendant’s our Ball,under State Constitution See 124first.
atN.H. 231. Because the Federal Confrontation Clause affords no greater

Clause,protection than the State Confrontation we need not undertake a
(1999).separate analysis. Dixon, 273, 278federal See State v. 144 N.H.

begin by analyzingWe the rightdefendant’s claim that his to
allproduce proofs I,favorable Part ofwas violated. 15 the NewArticle.

Hampshire gives onlyConstitution a defendant the toright produce
witnesses, testimony. 294,not to v.produce Graf,their State 143 N.H. 296
(1999).It does not entitle the defendant to inintroduce evidence violation

Therefore,of the of at mayrules evidence. Id. 296-97. judgea exclude a
witness’s ontestimony evidentiary grounds. Id. at 297. theBecause
defendant does not contend he preventedthat was from producing
witnesses, argumenthis that the trial court’s refusal to allow him to

thepresent alleged activityof victims’ prior sexual with eachevidence
other produceviolated his to all favorableright proofs has no merit.

We turn tonext the defendant’s trialargument that the court’s
limitation abilityof his to cross-examine the victims violated his
constitutional toright confront witnesses him.against Though
fundamental, righta defendant’s to cross-examine isprosecution witnesses

Ramos, (1981).863,not unfettered. See State v. 121 N.H. 866 While the
maytrial court not completely deny righta defendant the to cross-examine

witness,a it possesses broad discretion to limit the examination’s onscope
mattersimproper inquiry.of See id. at 867.
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thegoverned by rapeconduct isadmissibility priorThe of sexual
law, into theprohibits inquiry prior consensualgenerallyshield which

of assault andalleged personsan victim sexualactivitysexual between
632-A:6, (1996);II N.H. R. 412.than the defendant. See RSA Ev.other

unnecessarythe victim fromspareThe behind this law is topurpose
Howard, 53,embarrassment, State v. 121 N.H.prejudice and harassment.

(1981). limitNonetheless, rightdue and the of confrontation theprocess57
Accordingly,of the law in certain cases. Id. at 58. aapplication rape shield

must, motion,chapter upondefendant in a under RSA 632-Aprosecution
that due thegiven opportunity process requiresbe an to demonstrate

of evidence of a victim’s sexual conduct. Id. In casesprioradmission where
relevant, onlysuch evidence is it is admissible where the trial court

probative outweighs prejudicialdetermines that its value its effect on the
victim. Id. at 59.

We will not reverse the trial court’s decision the oflimiting scope cross-
examination an unsustainable exercise of discretion.absent State v.

503, (1994); Lambert, 295,138Rogers, N.H 507 State v. 147 N.H. 296cf.
(2001) standard).the(explaining of discretion Tounsustainable exercise

sustainable,thatshow the trial court’s decision is not the defendant must
demonstrate that the court’s orruling clearlywas untenable unreasonable

Lambert,to prejudicethe of his case. 147N.H. at 296.

case,In this the defendant had an opportunity to make a toshowing
the trial court process required admissibilitythat due the of evidence of

girls’the alleged activity.consensual sexual The court evaluated the
proffered testimony and determined that it was not underadmissible New
Hampshire Rule of Evidence 412. We find that this decision was neither
untenable nor unreasonable.

The defendant testimonycontends that the was relevant for
impeachment and topurposes girls’demonstrate the motive to fabricate

charges againstthe him in order to “theyhide the fact that inengaged sex
together.” Although relevant,we that theagree proffered testimony was

saywe cannot that its valueprobative outweighed the effect onprejudicial
noted,inthe victims this case. As the trial court R.D.’s thattestimony she

and had together events;J.V. showered had contradicted J.V.’s version of
thus, Moreover,the alreadytwo had each other.impeached the nexus in
this case the girls’ allegedbetween sexual conduct and their purported
motive to fabricate charges against Indeed,the the defendant was tenuous.

presentedthe defendant no evidence that the thegirls chargesfabricated
in order to explain away or discredit of theirreports prior activity.sexual

hand,On the other the proposed questions would have been highly
prejudicial to the by emphasizing supposedvictims their sexual
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(1987)immorality. Dean, 744,State v. 129 N.H. 748-49 to(appropriateCf
exclude of sexual marginallyevidence acts where its value wasprobative

outweighed by prejudicialfar effect when ofpurpose questions was “to
victimportray juryth[e] before the as some sort of a masochistic tramp”).

Accordingly, conclude the trial rulingwe that court’s to limit cross-
examination of the two victims withinwas its sound discretion and did not
violate any protectionsconstitutional afforded the defendant.

The defendant further argues openedthat the State the door to the
admissibility events,of the itgirls’ testimony when asked them about

shower,including their theleading up to defendant’s conduct. We need not
address this issue it not properlybecause is before us on Ourappeal.
review of the record reveals that the defendant argumentnever raised this
before the trial court. A contemporaneous specific objectionand is
required preserve McMinn,to an issue for 141appellate review. State v.

(1997).636, rule,N.H. 642 This is uponwhich based common sense and
judicial economy, recognizes that trial courts should have an opportunity
to rule on theyissues and to correct errors before are to thepresented

addition,court. Id. In theappellate defendant makes only passing
reference argumentto this in his brief and did not include it in ofhis notice

(2000) (courtSantamaria, 138,See State v. 144appeal. 145 N.H. will not
appellatedevote resources to that only passingissues receive reference in

and notice appeal).brief of

Affirmed.

Brock, C.J., Nadeau, Duggan, JJ.,and Dalianis and concurred.
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