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Hollis, (AnnaP.A.,Gottesman and of Nashua Barbara Hantz and
brief,Morgan A. Hollis on the and orally),Mr. Hollis for the plaintiff.

Donovan, Concord,Michael L. of by brief and for theorally, defendant.

Devine, Branch, (DanielP.A.,Millimet & of Manchester E. on theWill
brief) Foundation,and New England Boston,ofLegal Massachusetts
(Michael brief),E. onMalamut the for England Legal Foundation,New
as amicus curiae.

BROCK, plaintiff,C.J. The Morgenstern,Thomas appeals oforders the
J.)Superior Court (Murphy, declaring section 601 of the Rye Zoning

Ordinance valid on its face and as toapplied property.his The plaintiff also
appeals the court’s order upholding the Town of Rye Zoning Board of

(ZBA)Adjustment’s decision not to hear his revised application for
approval to build a defendant,house on his lot. The Rye (town),Town of
cross-appeals, arguing that the plaintiffs action should have been
dismissed plaintiffbecause the failed timelyto appeal adverse decisions of
the ZBA. We vacate and remand.

In September 1992, the plaintiff purchased land in Rye $20,000.for
Estimates were made that anywhere between twenty-seven and eighty

ofpercent the parcel consisted of wetlands. The plaintiffs lot is part of the
Myrica-By-The-Sea residential plansubdivision that had been approved by
the intown 1967 and recorded in the time,Atregistry. that the plaintiffs
lot complied with the town’s minimum square footage and frontage
requirements for 1971,residential property. By all of the roads in the
development had been accepted by the town at town 1975,meeting. By all
but four of the twenty lots had either been developed or received building
permits. 1975,In the town increased the required lot size and frontage, so
that the current requirement for the plaintiffs 44,000lot is square feet
with Thus,150 feet of frontage. the plaintiffs lot was rendered
nonconforming as to minimum size and frontage.

1993,In the plaintiff applied for a variance to build a single-family
dwelling on the uplands portion of his lot pursuant to section 601 of the
town’s zoning 601,ordinance. Section governswhich construction on
nonconforming lots 1985,and was inadopted provides:
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family dwellingsIn in which or twoany single familydistrict are
permitted, dwelling customary accessory buildings maya and be

VII,erected, anyto onpursuanta variance Article lotas obtained
Ordinance,effectivewhich was a lot of record on the date of this

thereto,thereof, or future amendments evenearlier variations
to for area orsuch lot fails meet the districtthough requirements

frontage depth.or

variance, and, uponThe ZBA held a on the based the fivehearing
variance, denytounanimouslya voted theapprovingcriteria for

arequested rehearing appealedThe neither nor theapplication. plaintiff
Instead, 1994, the for aplaintiff applied buildingdecision. in December

variance, thatasserting requiredrather than a no variance waspermit
grandfathered nonconformingwas a lot.parcelbecause the

the groundsThe denied the onbuilding inspector plaintiffs application
and hadthat to section 601 was beenpursuant requireda use variance

decision, whichappealed building inspector’sThe the wasplaintiffdenied.
timely requestZBA in 1995. the filed a forupheld by Although plaintiffthe

subsequent requestnot denial of the forappealhe did therehearing,
Instead, 1997,in he filed a for aJanuary petition declaratoryrehearing.

court that section 601 unconstitutionaljudgment superior assertingin was
on its toapplied property.face and as his

plaintiffsThe moved to the based the failurepetition upontown dismiss
theto denial of administrative to ZBA. Theappealthe his 1995appeal

denied the to dismiss. The town then moved forsuperior court motion
theThe court ruled that variancepartial summary judgment. superior
face,its butrequirement of section 601 not unconstitutional on leftwas

processdue as theopen appliedthe issue of whether it violated to
plaintiffs property.

the1998, plaintiffIn actiondeclaratory judgment pending,the waswhile
ZBA consider it on theapplication.filed The refused toa variancesecond

no first Thegrounds change application.that there was material from the
court,to the where the action was consolidatedplaintiff superiorappealed

trial, theFollowing superioraction. adeclaratory judgmentwith the bench
appliedcourt section 601 not unconstitutional as to theheld that was

decision to consider the secondand that the ZBA’s notplaintiffs property,
application for a variance was reasonable.

court, that section 601 isplaintiff arguesOn to this theappeal
superiorits as and that the courtapplied,unconstitutional on face and

(1) planthe that: the resubmitted waserred it ZBA’s decisionupheldwhen
(2) applicationno futureprior plan;not different from the andmaterially

sufficiently materiallyfor a ever be differentfamily dwelling wouldsingle



ZBAas to warrant review. The town thatcross-appeals, arguing the
plaintiffs appealfailure to the 1993 and 1995 ZBA decisions bars his

forpetition declaratory judgment because it from thearises same factual
transactions as the 1993and 1995decisions.

We will affirm the trial court’s factual findings theyunless are
evidence,unsupported by the see Carrier v. 141McLlarky, 738,N.H. 740

(1997), and affirmwill the trial legal rulingscourt’s theyunless are
erroneous as a matter of law. See Fleet Bank-N.H. v. Chain Corp.,Const.

(1993).136, 139138 N.H.
We address first the argumenttown’s that because the plaintiff tofailed

theappeal ZBA’s 1993 and 677:4,1995 decisions pursuant to RSA the
decisions,aredecisions final and his constitutional claims are barred by

the doctrine of judicata.res

A party may appeal an zoningadverse action by way of a statutory
appeal, declaratory judgment, or equitablean proceeding. Caspersen v.

637, (1995).Town Lyme, 139 N.H. 640 A challenge to a zoningfacialof
ordinance may be initiated by way of a statutory appeal or declaratory
judgment. Id. A challenge zoningto a ordinance as to aapplied particular
property may be initiated by way of a statutory appeal, declaratory
judgment or equitable proceeding. Id. A plaintiff who chooses to initiate a
declaratory actionjudgment to thechallenge of avalidity zoning ordinance
may do so after the expiration of the appeal period in RSA 677:4.See Blue
Jay Trust v.Realty City Franklin, 502, (1989).132 N.H. 509of

In support rule,of a contrary the town cites Shepherd v. Town of
Westmoreland, (1988),130 N.H. 542 and Town Auburn v. McEvoy, 131of

(1988).N.H. 383 Both eases are distinguishable from the case at bar.
Shepherd involved the res judicata effect of a superior court indecision an
appeal from the ZBA. Shepherd,, 1.30N.H. at 543. There we held that the
plaintiff should have raised constitutional and inverse condemnation claims
when appealedshe the ZBA’s decision to the superior court. Id. at 545.
Thus, where an applicant directly appeals from the zoning decision to

court,superior the doctrine of res judicata requires that all thatclaims
raised,could be be therein,raised or be barred. present case,In the

plaintiffbecause the did not theappeal 1993 and 1995 decisions of the
ZBA, its constitutional attack on the ordinance is not barred by res
judicata.

McEvoy specifically left open the question of whether a planning board
decision should be accorded judicatares McEvoy,status. 131 N.H. at 385.
That question was yearanswered a later in Blue Jay Realty, where we
reasoned that because a collateral attack questionsraises of law suited to
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treatment, zoningcollateral onrather than attacksjudicial administrative
by directly appeala to a decision ofenactments are not foreclosed failure

a ofchallenged particular pieceof the ordinance toapplicationthe
132 N.H. at 509-10.Jay Realty,Blueproperty.

the claims are resHaving plaintiff’s byconcluded that not barred
now the that theplaintiffs argumentwe consider variancejudicata,

Zoningin 601 on face.contained section is unconstitutional itsrequirement
valid, challengersthe the burdenpresumedordinances are to be and bear

120Nottingham Harvey,them Town v. N.H.provingof unlawful. See of
(1980).889, not be declared unconstitutionalzoning892 A ordinance will

arbitrarythat are and unreasonable and haveproof provisionsabsent its
health, morals orsafety, generalto the welfarerelationshipno substantial

Hanover, 318,community. v. 133 N.H. 323Buskeyof the See Town of
(1990).

no the continuedGenerally speaking, property righta owner has to
of of his because all.any particular zoning property,existence classification

held to of thepolice power municipality.is in subordination theproperty
(1972).Sons, Concord, 107,112City& Inc. v. N.H. 110R.A. Vachon of

arise, however, increasezoning regulationswhenSpecial problems
leftand area and landowners are with substandardfrontage requirements

of lotstringent regulations regardingStrict and literal enforcementlots.
to their to thesize would make some such lots useless owners and

lots, makingand the value of such strictcommunity, destroywould
113; Anderson,2confiscatory.of the ordinance Id. at R.application

Zoning (4th9.66, 1996).§ ed. thisLaw at 320 To avoidAmerican of
result, relief the owner of a recordedprovide legallysome ordinances for

by by way savingsthe ordinance of a clauselot rendered substandard
frontage requirements.such from the ordinance’s area andexempting lots

(1979);See, 937,119 N.H.Corp.,Town Seabrook v. Tra-Sea 939e.g., of
Vachon, 112N.H. 112.at

does not substandard of record fromexemptWhile section 601 lots
ordinance, lots tozoningthe of the it does allow owners of suchapplication

ensures,the The processfor a variance to on lot. varianceapply build
frontagethat of the ordinance’s area andamong things, applicationother

will result in anpiece propertyto a of notrequirements particular
(1964).Nashua, 79,106 N.H. 84taking. Bouleyunconstitutional See v.

we the trial that the varianceAccordingly, agree “[althoughwith court
on aimpactof have a constitutionalrequirement may uniqueSection 601
andnonconforming a previously approvedowner of a lot inproperty
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subdivision,substantially notconstructed that does make Section 601
added.)unconstitutional on (Emphasisit[s] face.”

arguesThe next that ordinance isplaintiff the unconstitutional as
applied propertyto his because he had a vested to the lot inright develop

inzoningconformance with the ordinance effect at the time the subdivision
was recorded. The that the courtplaintiff superiorasserts misconstrued:
(1) (1996) statute, 1975,674:39 itRSA when held that the enacted in was

1967; (2)not ofplanretroactive to a subdivision record in and the vested
rights belonged onlydoctrine when it held that the vested to therights
original todeveloper developer,and the successor not the lot itself.

noted, generally rightAs we have no toproperty owners have vested be
Vachon,free from zoning prospectiverestrictions that forbid uses. See 112

Thus, than,N.H. at 110. of are predate,owners lots which smaller but
current lot size notrequirements necessarilyare from theexempt

provisions however,regulating argues,ordinance lot size. The plaintiff that
the of 601application approvedsection to his lot of record violates his

instatutory right to construction on Ms withcomplete lot accordance the
original approved plan. See RSA The plaintiffs statutory674:39. vested

based,rights is not on inargument four-year exemption providedthe the
statute, on the language,but “once substantial of thecompletion

as on the inimprovements platshown have occurred withcompliance the
approved plat, or the ofterms said or unlessapproval stipulatedotherwise
by board,the theplanning rights of the owner or the inowner’s successor
interest shall vest subsequent changesand no in orregulationssubdivision
zoning operateordinances shall to affect such improvements.” RSA 674:39.

inThe record the Senate on the addingbill this tolanguage the statute
in legislature1977 indicates that the did givenot intend to anyowners

anymore or protectionless under these statutory rightsvested than that
provided by (1977).Therefore,common law. See Jour.N.H.S. 2685-86 our
analysis regarding the of any statutory rightexistence vested is

with analysiscoextensive the theregarding existence of common law
vested rights, and we need not consider whether the appliesstatute
retroactively.

As a matter of Hampshire law, who,New common an owner inrelying
good faith on the regulation,absence of hasany done substantial
construction on orproperty who has incurred substantial liabilities

both,torelating property, or aacquires rightvested to thecomplete
project spitein of subsequentthe adoption of an ordinance theprohibiting

Meredith, (1970).use. Piper 291,See v. 110 Thus,N.H. 299 developerthe
of a subdivision underapproved priora ordinancezoning that has
undergone substantial construction approved plan acquiresunder the a
vested toright complete the inproject originalaccordance with the
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contrarythe of a ordinance.despite subsequent adoptionsubdivision
Allenstown, 910,Town 120 N.H. 912-13Henry Murphy,and Inc. v. of

(1980). in atmay developer’srun to the successors interest. Id.rightThis
913.

a tract of land with theplaintiff Henry Murphy purchasedThe in and
it as a area. at 911.subdividing developingintention of and residential Id.

the1968, subdividinga subdivisionplaintiff plan propertyIn the recorded
10,000 feet, and tosquare beganlots offifty approximatelyinto house

1970,Id. In themulti-familyand homes on theone-family property.build
lots like those in theadopted zoning requiring plaintiffsa ordinancetown

40,000 Id. Bya lot of feet. Junesquareto have minimum areasubdivision
1978, of the in thedeveloped thirty-fourand sold lotsplaintiffof the had

the systems necessaryhad water and sewersubdivision constructedand
Onlythose Id. at 912. sixteen lots remained Id.undeveloped.for lots.

lots,remaining sought,the contracted to sell the sixteen itplaintiffWhen
denied, on the that theapproval plan groundswas of the subdivisionbut

the townundeveloped requirement zoninglots did not meet the area lot of
ordinance. Id.

it a vested toplaintiff argued acquired rightOn the that hadappeal,
by havingofdevelop completedthe entire subdivision reason its

originalof the shown on theseventy percent improvementsapproximately
the of thatgood upon approvalin faith reliance town’splansubdivision

We “It would unfairagreed, stating,1968 and 1975. Id. beplan between
time, that and itssay, plaintiffand to at this the successorsunreasonable

conformity theremainingnot the lots in withmay developin interest
the inportion theyof the of subdivision whichdevelopeddistinct character

are Id. at 913.located.”

hadIn the in the instant case a vesteddetermining plaintiffwhether
variance, theobtainingto the without a trialright build on courtproperty

not incurreddeveloper,considered whether the theplaintiff, substantial
This error. trialcosts or liabilities. was Theconstruction substantial

focused, (1)instead, on: the originalshould whetheranalysiscourt’s have
Henry ', acquiredin had a vesteddeveloper, Murphylike the anddeveloper

(2)and, so,lot; rightthe if whether that vestedright to build on
a in interest.plaintiff,transferred to the as successor

italso ruled thatsuperiorWe that the court erred whenconclude
the 1995 and 1998change plaintiffsthere was no material between

it find plaintiffand that it for to that the wouldapplications prematurewas
thesingle family property.be entitled to a home onnever build

case, has the thatpositionthe in this the townThroughout litigation taken
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plaintiffsit denied the for arequest variance ofbecause concerns about
particular proposed Yet,the structure’s on theimpact when thewetlands.

plaintiff submitted a new inapplication 1998 that allegedly addressed
concerns,these ZBAthe declined to hear the application on the merits

itbecause concluded that the didapplication not themateriallydiffer from
1995 application. The courtsuperior denial,affirmed the 1998 and
indicated that no single family on thedwelling uplands portion of the lot

ever qualify materiallywould as different.
On theappeal, superior court’s decision upheldwill unless notbe it is

supported by the or legallyevidence is Peabodyerroneous. v. Town of
(1997).Windham, 488,142 N.H. 492 For part,its the court shallsuperior

not set aside or vacate the ZBA’s decision “except law,for errors of .unless
the court persuaded byis the probabilities,balance of the on the evidence

it,before that (1996).said order or decision is unreasonable.” RSA 677:6
To the extent the ZBA made findings upon questions of fact properly

court,before the those findings are deemed prima lawful andfacie
reasonable. Id.

In theupholding ZBA’s decision that the 1998plaintiffs application was
not materially indifferent nature and degree from the 1995 variance
application, the superior court uponrelied our decision in v. CityFisher of
Dover, (1980).120 N.H. 187 The defendant in Fisher, desiring to convert a
house into a multi-family apartment complex, applied for and obtained a
use variance from the ZBA. Id. at 188.The plaintiff challenged the grant of
the in court,variance superior and on remand court,from the superior the
ZBA denied the variance application. Id. The defendant then a secondfiled
application variance,for a which it conceded was substantially the same as
the previous application. Id. The ZBA granted variance,the and the
superior court upheld the decision. Id. On appeal, we held that ZBAthe
erred as a matter of law “when it approved the defendant’s second
application for a variance without first finding either that a material

ofchange circumstances affecting the merits of the application had
occurred or that the second application was for a use that materially
differed in nature and degree from the use previously applied for and
denied by the board.” Id. at 191.

In upholding the ZBA’s refusal to consider the plaintiffs 1998
application on merits,the the superior court in the present case stated:

The evidence and testimony revealed that the application,second
with its supporting documentation, asserted several differences.
The changes a drivewayincluded new design that allowed for
more natural absorption of rainfall into the ground and a new...
footprint design which no longer required a retaining wall to
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the.considersapparentlyThe plaintiffthe wetlands.protect
tostructure bebuildingvariations on thestudies andengineering

in theHowever, changesnothere werechanges.material
the firstbetweenpropertytheupon plaintiffsorneighborhood

changea materialwould constitutewhichapplicationsand second
application.the merits of the[a]ffectingin circumstances

be said to bethe ZBA cannotthe decision ofTherefore
Furthermore, testimonyand revealedthe evidenceunreasonable.

single familyuse—afor the samewereapplicationsthat both
Therefore, theof the property.uplands portionhome on the

not for awasapplicationrules that the secondCourt finds and
there materialnor werepredecessor,from itsuse that differed

of the application.the meritschanges affecting

itit concluded that wasorder thatthe court’ssuperiorIt is clear from
onand the variationsstudiesengineeringto consider whetherunnecessary

plaintiffsto thechangesmaterialstructure constitutedbuildingthe
and theapplicationinitialplaintiffsthe nature of theGivenapplication.

variance, this was error.thedenyingZBA’sreasons for
to construct ato section 601pursuantfor a varianceappliedThe plaintiff

courtsuperiorZBA chairman’sZBA minutes and thehis lot. Thehouse on
inthe plaintiffs applicationsthe ZBA deniedreflect that whentestimony

the structure’s1995, proposedconcerned aboutprimarilyand it was1993
overcrowding. Thewetlands, anddrainage impacttheon theimpact

that thesuggestZBA do nothearings1993 and 1995minutes from the
the plaintiffsa house ona variance to constructgrantZBA would never

court, the townsuperiorto theIndeed, submittedpleadingslot. in its
stating,application,a variancethe to file newplaintiffinvitedessentially

ahousethat a smallerhas no evidenceprovided and/orapplicant“[T]he
lot,on thecould not be builtfilling wetlandsrequirehouse that did not

to thisresponseIt was inthe concern.”addressing [ZBA’s]thereby
Unlikeapplication.1998variancesubmitted theplaintiffinvitation that the

Dover, merelydid not resubmitthe plaintiffin Fisher v.the defendant
variance, but, the town’satfor aapplicationthe samesubstantially

the town’sin effort to meetinvitation, anproposalsubmitted a new
concerns.
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above, the thelightIn of the errors identified we vacate decision of
thissuperior proceedingscourt and remand for further consistent with

opinion.

Vacated and remanded.

Broderick, J., for oral but did take in the finalargument partsat not
vote; Duggan, JJ.,Nadeau, Dalianis and concurred.

Strafford
2000-284No.

HampshireThe State of New

v.

WarrenTheodore
14, 2001Argued: November
15, 2002Opinion AprilIssued:

(N.T.Philip McLaughlin, attorney general Delker,William senior
assistant onattorney general, orally),the brief and thefor State.

Rothstein,David. M. chief defender, Concord,ofappellate by brief and
orally, for the defendant.

Brock, defendant, Warren,C.J. The Theodore awas convicted after
J.)trial injury Superior (Mold,Court of reckless manslaughter, see RSA

1(b)630:2, (1996), for the stabbing death of Kevin Connolly. He appeals,
arguing that the trial court should have juryinstructed the that he was
entitled deadlyto use force in self-defense if he reasonably believed
Connolly was to use inlikely unlawful force the commission of a Seefelonv.

627:4,11(d) (1996).RSA We affirm.
defendant,The his wife daughterand their in an apartmentlived with

the defendant’s Connolly,sister-in-law and her two children. a thefriend of


