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inparticipate variety provided bycould a of activities the orpetitioner,
Therefore,“simply enjoy your awayrelax and time from work.” while

inparticipating may buildingthese activities have furthered the team
281-A:2,efforts of the no reasonable of RSA XIpetitioner, interpretation

support merely by providingwould the determination that recreational
condition,employeractivities the created a based on instruction or policy,

that such a of the orparticipation respondent’s employmentwas condition
requirementa for her increased or continuedpromotion, compensation,

employment.

Reversed.

BRODERICK, J., not inargument partsat for oral but did take the final
vote; BROCK, DUGGAN,C.J., JJ.,andand DALIANIS concurred.
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(Nicholas Cort, assistantattorney generalMcLaughlin,T.Philip
for the State.orally),andon the briefattorney general,

brief,Associates, Barker on the(Mary Aof ManchesterSakellamos &
Sakellarios, for the defendant.orally)and Jean-Claude

Gordon, conviction fordefendant, hisDuggan, appealsAlbertJ. The
while intoxicatedrecreational vehicledriving off-highwayof anaggravated

11(a)(1)(2000). He that the Trial(OHRV-DWI). 215-A:11, contendsRSA
(1)J.) OHRV-DWIconcluding aggravatedthaterred in:(Murphy,Court

(2)homicide; amending jurytheof negligentoffenseis a lesser-included
OHRV-aggravatedoffense ofto include the lesser-includedinstructions

(3)evidence, denyingfinal arguments;the topriorafter the close ofDWI
(4)indictment;negligenton his homicidemotion for a directed verdicthis
(5)verdict;thejudgment notwithstandingfor adenying his motion

evidence of hislimine to excludeseekinghis motion indenying
(6) level at theintoxication; that evidence of his blood alcoholrulingand

affirm.time of the accident was admissible. We
homicide, 630:3,RSA IIcharged negligentwithThe defendant was

(1996), Raymondhe caused the death ofby allegingan indictment that
intoxicating liquor.a under the influence ofoperating JeepBaker while

trial, evidenceto the defendant moved in limine to exclude certainPrior
level, because aclaiming estoppelhis blood alcohol collateralregarding

(ALS) determined thatsuspension hearingadministrative licenseprevious
insufficient intoxication at the time of thethere was evidence of his

incident. The trial court denied the motion.
case, moved for a directedAt the close of the State’s the defendant

groundverdict of on the that there was insufficient evidenceacquittal
to establish that the defendant’s intoxication caused thepresented

The denied the motion.accident. court
homicide,ofjury acquitted charge negligentThe the defendant of the

him of The defendant moved foraggravatedbut convicted OHRV-DWI.
groundthe verdict on the that the evidencejudgment notwithstanding

at insufficient to establish that his intoxication causedpresented trial was
accident. The trial court denied the motion.the

the trial court erredbyThe first raised the defendant is whetherissue
lesser-includedthe that OHRV-DWI is aby instructing jury aggravated

that aof homicide. It is well-establishednegligentoffense
an issue forpreserve appeal,is tocontemporaneous objection required

a instruction. See Statealleged jurywhere the error involvesparticularly
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(2001).McCabe, 686,v. 145 N.H. 690 Our review of the transcript shows
that during exchangean with defense counsel about instructing jurythe on
aggravated OHRV-DWI, said,judgethe trial “But it’s—it’s still a lesser
included— At that point, “Yeah,[offense].” defense counsel responded but
you prosecutionThe thatargues this comment constituted a—.”
concession that aggravated OHRV-DWI is a lesser-included offense of
negligent homicide. We need not decide whether the defendant conceded

issue,this but merely objectedwhether he to the aggravated OHRV-DWI
jury instruction on the ground that aggravated OHRV-DWI is not a
lesser-included offense of negligent homicide. A fair reading of the
transcript Therefore,indicates that he did not. we need not decide whether
OHRV-DWI is a lesser-included offense negligentof homicide because the
issue was not properly preserved for appellate review. See State v.

(2000).Goodman, 526, 531145N.H.
In discussing brief,this issue in his the defendant also suggests that the

jury instructions misstated the aggravatedelements of OHRV-DWI
because the court should have limited the instruction on bodilyserious
injury to Mr. Baker’s injury. Our review of the transcript indicates that
the Therefore,defense also failed to raise this point at trial. we will not
address this argument. See id.

byThe second issue raised the defendant timingconcerns the of
the requestState’s for a jury instruction on the lesser-included offense of
aggravated The arguesdefendant he was prejudiced by theOHRV-DWI.
trial court’s decision to amend the jury instructions after the close of the
evidence, before final arguments. The trial court’s decision to instruct a
jury on a lesser-included offense depends upon two prerequisites being

Bruce, (2001).37,met. See State v. 147 42 First,N.H the trial court must
determine whether the lesser-included offense is statutorily included

offense,greaterwithin the thenand whether the evidence introduced at
trial supports a rational basis for finding guilt on that lesser-included
offense. Id. Because the second instep analysisthe requires an

trial,examination of the evidence presented at jurywhether the should be
instructed on such an offense often can only be atdetermined the close of

Thus,the evidence. See id. the requestinitial for jury instructions on a
lesser-included typicallyoffense cannot occur until that time and the

argumentdefendant’s that the timing juryof the instructions was
isimproper unfounded.

The defendant’s third argument is that the trial court erred by
denying his motion afor directed verdict on the negligent homicide
indictment. generallyWe will refuse to review a that noquestion longer
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have becomeissues involvedcontroversy becausea justiciablepresents
(1996).813, willBrooks, 816 We140 N.H.or dead.” Petition“academic of

the defendant’sdenydecision tothe trial court’swhethernot address
See Statecharge.thatnot convicted onin he waswas error becausemotion

(1982). moot.565, The issue is thusBurke, 122 569N.H.v.
trial court erredis whether thethe defendantbyfourth issue raisedThe

the verdictnotwithstandingjudgmentmotion for agrantto hisby failing
for judgmentOn a motionOHRV-DWI.charge aggravatedthe ofon

verdictverdict, jury’stheupholda trial court shouldnotwithstanding the
doubt,a reasonablebeyondfind guiltof fact could“unless no rational trier
in theinferences therefromand all reasonableconsidering all the evidence

182,O’Neill, 185v. 134 N.H.to the State.” Statemost favorablelight
(1991). evidence wasthat insufficientallegesthe defenseAlthough

impairmentthat the defendant’s alcohol-relatedto establishpresented
aggravatedofcollision, requireda is not a elementfindingcaused the such

(1) that theonly personThe offense includes three elements:OHRV-DWI.
(2)OHRV; he did sodrove, to an that whileoperated attempted operateor

(3) alleged,and at the time thatintoxicating liquor;the influence ofunder
to thebodily injuryin seriousresultinghe caused an OHRV collision

215-A:11,11(a)(1). notThe defendant does contestor another. RSAperson
to these elements.sufficiencythe of the evidence as

estoppedis fromThe fifth is that the Stateargumentdefendant’s
in an administrative reviewbyfactual issues resolved his favorrelitigating

indenyingcourt erred in his motionsuperiorand that theproceeding
an issue ofprovidesThe collateral that onceestoppellimine. doctrine of

that issue cannot bejudgment,fact a valid finalbyultimate is determined
in future lawsuit. See State v.anybetween the samelitigated parties

(1983).Fielders, 310, declined topreviously apply124 312 We haveN.H.
however, proceedingto a criminalestoppel,the doctrine of collateral

to hold “the doctrine of collateralhearing.a civil ALS Were wefollowing
the State would beproceedings,to later criminalestoppel applicable

at issue in an administrative licenselitigate thoroughly everyforced to fact
ofgoal providingundermine thesuspension proceeding. This would

of a to a driver’s license.”prompt suspendinformal and review decision
(1995). Therefore,46, the trial140 N.H. 49 courtCassady,Slate v.
in limine.denied the defendant’s motionproperly

by theargues expert presentedthe defendant that the evidenceFinally,
unreliable, inadmissible andState on the issue of his intoxication was

of thechallenges admissibilityhe thehighly prejudicial. Specifically,
at the time of the accident andState’s evidence of his blood alcohol level

the of arequirementhis at that level. We reiteratelikely impairment
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contemporaneous objection to preserve an issue for appellate review. See
Sullivan, (1997).State 399,v. 142 N.H. 403 Although the defendant

objected to the first hypothetical to Dr.posed State,Novak by the he
never the line ofchallenged questioning followed,that which required Dr.
Novak to determine what the defendant’s blood alcohol content was at 8:30

Therefore,p.m. the defendant has failed to preserve this issue for appeal.

Affirmed.
BRODERICK,J., sat for oral argument but did not parttake in the final

vote; BROCK,C.J., DALIANIS,and JJ.,Nadeau and concurred.
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Philip (.NicholasT. McLaughlin, attorney general Cort, assistant
attorney general, on the brief and orally), for the State.

Rothstein,David M. appellate defender,chief Concord,of by brief and
fororally, the defendant.

BROCK, defendant, Novak,C. J. The Charles was convicted after jurya
J.)trial in Superior (McGuire,Court of possession of a drug,narcotic a

(1995) (amendedclass B felony. See 2000);RSA 318-B:2 318-B:26,RSA
11(a)(1995).He appeals, arguing protective statute,that the custody RSA
172-B:3, (1994),VII theauthorizing search of his bag, did not to himapply
because he was not intoxicated by alcohol. We vacate and remand.

The following facts were either found by the trial court or are supported
by the 19, 1999,record. On August Officer John Thomas of the Concord
Police Department responded reportto a of a man toattempting take a


