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to pursuit Allard,of the civil action.” N.H. Div. Human Services v. 138of
604, (1994). plaintiffN.H. 606 Because the is not to anseeking review issue

decision,addressed the final DHHS theby superior court concluded that
the doctrine of exhaustion of administrative inapplicable.remedies was We
agree. The final DHHS action not a prerequisitewas to this civil lawsuit.
The DHHS initiated to determineproceeding plaintiffwas whether the

child,sexually abused his not to determine whether Drago’s evaluation
was Because thenegligent. plaintiffs anysuit does not seek review of issue

action,byaddressed DHHS’s final the plaintiff was not to awaitrequired
agencyfinal action in the proceeding bringingDHHS before suit.

Lastly, the this court to theplaintiff urges adopt doctrine of equitable
tolling. As this was not raisedargument below, we will not entertain it on

Carr, (1988).appeal. 698,See Mutual Ins. Co.v.Holyoke 130 N.H. 699

Affirmed.

Brock, C.J., Broderick, Dalianis, JJ.,and Nadeau and concurred.
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general (KellyT. A.Philip MeLa/ugklin, attorney Ayotte, senior
assistant on the brief and forattorney general, orally), the State.

Nicolosi, P.L.L.C.,Swope & of Concord W. on(Gregory Swope the brief
orally),and for the defendant.

DALIANIS, defendant, Jeleniewski,J. The Eric appeals degreehis first
(a) (1996).630:l-a,murder conviction. RSA I arguesHe the Superiorthat

J.) (1)Court {Gray, by:erred denying his motion to suppress statements
(2)he made the police;to and his motion fordenying recusal. We affirm.

The Kimberlyrelevant facts follow. Farrah was murdered on
13, 1997,September 15, 1997,in Salem. On September the Salem Police

Department an arrest warrantpresented along with a sworn complaint to
the Salem District Court thecharging defendant with hindering

cause,apprehension. Having probablefound the signedcourt the
andcomplaint issued an arrest warrant.

15, 1997,On September the defendant was arrested in andMichigan
byinterviewed Salem Detective Kevin Swift. The defendant was ofadvised

Arizona,and waived his rights.Miranda See Miranda v. 384 U.S. 436
(1966). interview,theThroughout the defendant denied ininvolvement the
crime, stating that he withalthough Kimberlywas Farrah on the day of

death,her she was fine when he left her. Detective Swift did not believe
the defendant and continued to him questions.ask After a series of
questions regarding statements,the truthfulness of the defendant’s
Detective inquired, you’ve got nothingSwift “And to say?”else to which
the “No,defendant responded, Followingsir.” this exchange, the
defendant Later,continued to answer Detective questions.Swift’s toward

interview,the end of the asked,the defendant “Okay,was thereis
anything youelse want to tell me?” to “No,which he responded, sir.”

16, 1997,On September an extradition hearing was conducted in
Michigan, at which the defendant chargedwas with hindering

onapprehension fugitivea warrant. During the thehearing, judge
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inquiredthe defendant and whetherthe extradition toexplained process
hearing.the extradition The defendantattorneyhe wanted an for

“Well, I so.”yeah, guessresponded,
Marchand, believingPaul thethe Salem DetectiveFollowing hearing,

the hadconfused, judgehim if he understood whatdefendant was asked
that “herespondedthat the defendantsaid. Detective Marchand testified

in in orderstay Michiganit that he had tojudgethe made soundthought
he couldn’tHampshire, getif he back to Newlawyer,to obtain a that went

however,him, that if he returnedadviseda Detective Marchandlawyer.”
he hire one or one would belawyer,and wanted a couldHampshireto New

transportedextradition and wasfor him. The defendant waivedappointed
17,1997, Detectives Swift and Marchanda OnMichigan jail. Septemberto

Thethe defendant about the murder.to the to interviewjailwent
to detectives and waived his Mirandato theagreed speakdefendant

thehindering complaint withapprehensionThe State filed therights.
19,1997.Court on SeptemberSalem District

6,murder on NovemberdegreeThe defendant indicted for firstwas
trial, moved, to amend theobjection,to the State without1997. Prior

Then, a ofpleathe defendant enteredto second murder.charge degree
ofnegotiatedmurder with a sentencedegree chargeto the secondguilty
aplea,The trial took the but scheduledthirty-five years judgeto life.

of apreparation presentenceto allow time forsentencing hearingseparate
sentence,the recommendedimposeThe stated that he wouldreport. judge

“completelyin the that wasnothing reportthat there wasprovided
the sentenceuntoward,” agreeif he did not with recommendedbut that

the defendant would be allowedpresentence report,after a review of the
plea.to withdraw his

thejudge rejectedthepresentence report,After thereviewing
pleahis and the courtsentence. The defendant withdrewnegotiated

thethe State’s motion to amendgrantingreversed its decisionprior
Thecharge.first murder defendantreinstating degreethecharge,

thatgroundthe trial recuse himself on thejudgemoved thatsubsequently
The judgeof bias toward the State.appearancehis actions created an

the motion.denied
statements to the onpolicealso moved to hissuppressThe defendant

he invoked his toargued right17. he thatSpecifically,15 andSeptember
interview, any15 and that statementsSeptemberremain theduringsilent

self-incrimination and should beright againsttaken thereafter violated his
addition, onhe that the statements madearguedfrom trial. Inexcluded

taken in oftheybecause were violation17 were inadmissibleSeptember
motion to suppress.The trial court denied therighthis to counsel.



trial, the ofFollowing jury degreea defendant was convicted first murder
in prison appealand sentenced to life without This followed.parole.

RightsI. Miranda

arguesThe defendant first that the trial court in admittingerred
15,during Septemberstatements made the 1997 heinterview because

invoked Ms toright receivingremain silent after Miranda warnings.
the first,We address defendant’s State constitutional citing-­claim

Bali, 226,federal to aid inonly analysis.law our State v. 124 N.H. 233
(1983). Because we have established that the Federal Constitution affords
no thangreater protection the State Constitution with regard to the

Miranda,defendant’s underrights we will not a separateundertake
“[Tjfae(1999).analysis. Ford, 57,federal See State v. 144 N.H. 63 State

must establish abeyond reasonable doubt that it did not violate the
defendant’s rightsconstitutional under theMiranda before defendant’s

may be admitted as v. Chapman,[statements] evidence.” State 135 N.H.
(1992).390, 394 On appeal, we review the evidence before trialthe court

that the State satisfied in lightthis burden the most favorable to the State.
See id.

The defendant does not that hedispute initially waived his Miranda
15,onrights September nor does he assert ofanythat his statements were

Rather,involuntary. argueshe that he his rightinvoked to silence twice
interview,during the thereby requiring the detectives to cease

Miranda,questioning. In the Supreme Court held that if an inaccused
police custody, manner,warned of rights,his Miranda “indicates in atany
any silent,priortime to or during questioning, that he to remainwishes

Miranda,the mustinterrogation cease.” 384 U.S. at The473-74. Court
reasoned that right“[without the to cut off the in-­questioning, setting of
custody interrogation operates on the individual to overcome free choice in

a statementproducing privilegeafter the has been once invoked.” Id. at
whether,474. “In order to determine initiallyafter hiswaiving

constitutional rights under the subsequentlydefendant invokedMiranda\
silent,righthis to remain we examine the defendant’s bystatements

theconsidering totality of the Chapman,circumstances.” 185 N.H. at 894.
When a defendant silent,invokes his right to remain the police must

N.H,honor”“scrupulously Laurie, 438,that invocation. See State v. 185
442, denied, (1992),cert. 506 U.S. 886 We consider totalitywhether “the of
the circumstances ininherent the case ... illustrate that the suspect
actually State, (Tex.Ms right.” Mayes 354,invoked v. 8 S.W.3d 359 Ct.

1999) omitted).App. (quotations and brackets
The exchangerelevant between the defendant and Detective wasSwift

as follows:



466

There’s somewant to stick with?story youIf that’s theSwift:
may provethat otherwise.evidence

with,ahead, mythe I’m that’sstory stayingGo it’sDefendant:
story.

the truth?your story?That’s Or that’sSwift:
truth, my story.that’s I don’t know whattheDefendant: That’s

stares, eh?guys gotme to You someyou say.more want
mean that?you bySwift: What do

me.just staringboth atyou’reDefendant: Huh? Well
Well, Eric, telling the truth.you’reI don’t thinkSwift:

Well, I’m the truth.tellingDefendant:
a double homicide!talkingSwift: aboutWe’re

talkingI about.Defendant: know what we’re
thatstory? why you’veconcocted a IsyouHave all three ofSwift:

staying together?been
tocause it’s easierstaying togetherNo. beenDefendant: We’ve

and rungonna split upfriends and we’re notWe’restay together.
out on each other.

?nothing sayelse toyou’vegotSwift:And
No, sir.Defendant:

left theyou justin the When left? Youpark?elseAnybodySwift:
girls there?

bit,in a littleYeah, they gonna leavethey said wereDefendant:
notright,come and we’re like all we’regonna byif Dan wassee

left, onlyit was them two.and wewaiting

Uh, have idea whatyou anyand don’tright,Swift: That’s
happened?

No, absolutelywere fine.theywhen left themDefendant: we
want to tell me?anything youthere elseOkay,Swift: is

No,Defendant: sir.
want to stick with?youSwift: That’s what

Yes,Defendant: sir.
uh, the interview for now.11:29at the end ofOkay,Swift:

added.)(Emphasis

the trial court statedsuppress,motion toIn the defendant’sdenying
nothingwasquestionto the detective’sresponsethat defendant’s“[t]he

offerhad no more information tothat hemore than a continued assertion
tolongera that he no wishedmurders. It was not statementregarding the

Wequestions.” agree.answer
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circumstances,Under the did not histotality of the the defendant invoke
anyto terminate at time thequestioning duringremain silent andright

defendant’s as hisinterview. We construe the statements affirmations of
murder,of what occurred on the of rather asdayversion the than

of the remain silent. In theright leading upassertions to the discussion to
statement, hedefendant’s first Detective Swift stated that believed the

truthful,not whichbeing continuallydefendant was the defendant denied.
circumstances, the to toresponse questionUnder these defendant’s the as

he else toanything sayhad was a further affirmation that he waswhether
telling the truth invocation of tohappened, rightabout what not an the

silent. 135 atChapman,remain See N.H. 395-97.
second not theSimilarly, the defendant’s statement was an invocation of

interview,that pointto remain silent. At in the Detective wasright Swift
theasking questions story girlsdefendant about his that the were fine

he that he happenedwhen left the scene and had no idea what to them.
Thus, “No,the ofresponse simplydefendant’s sir” was a further

ofaffirmation his innocence.

no suggestion duringThe defendant the hegave interview that
to terminate and thestop speakingwanted it to detectives. On the

contrary, sum,voluntarilythe defendant answered Inquestions.additional
statements, context,both when considered in constitute ofdenials

murder,in rightinvolvement the not toassertions of the remain silent.
by“Because we conclude that neither made thestatement defendant

silent,constituted even an assertion toequivocal rightof his remain we
not [Detectiveneed consider whether have clarifyingshould asked aSwift]

398; 'Antoni,alsoquestion.” 975,Id. at see United States v. D­ 856 980F.2d
(7th denied,1988), (1995).Cir. cert. 516 U.S. The969 trial court did not err
in motiondenying the defendant’s to thesuppress duringstatements made

15,1997September interview.

RightII. to Counsel

The arguesdefendant next that the trial court’s failure to suppress
statements made theduring September 17 interview him hisdeprived of

I,to Part ofright counsel under Article 15 the HampshireNew
Constitution and the Sixth Amendment of Federalthe Constitution.

We address first,the defendant’s State claim citingconstitutional
only analysis. Ball,federal law to aid in our 124 N.H. at 233. A criminal

defendant’s right to counsel under the Stateboth and Federal
Constitutions adversaryattaches when proceedings have commenced
through indictment, information,a formal charge, preliminary orhearing,
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(1986).577, The toright593128 N.H.Kilgus,State v.arraignment.
advice whenlegalthe benefit ofto a defendantdesigned giveiscounsel

the case. See id.regardingdecisionsmaking important

byare commencedadversary judicial proceedingsthathave heldWe
thecourt, by signingthe ofmerelyin and notof afiling complaintthe

(1983).17,29 hinderingtheChaisson, Because123 N.H.State v.complaint.
untilthe Salem District Courtnot filed withcomplaint wasapprehension

not attach forto counsel did19, 1997, defendant’s.righttheSeptember
argues,The defendant15 and 17.interviews on Septemberof thepurposes

this case becauseshould not controlhowever, our in Chaissonholdingthat
to andpresentedarrest warrant wereandcomplainthere the sworn

of thejustice peace.the instead of aa of courtsigned by justice
adversary judicialthatrequirementtheunderlyingThe rationale

that a“[u]ntila is filed iscomplaintcommenced untilare notproceedings
to and thecourt, prosecute,is not committedin the Stateis filedcomplaint

the iscomplainthimself.” Id. Onceobligatednot to defenddefendant is
organizedforces ofprosecutorialthefiled, the defendant is “faced with

and proceduralintricacies of substantivetheand immersed in.society,
omitted). court,a of the ratherjusticeThatlaw.” Id. (quotationcriminal

not under thiscomplainta is materialof the issuesjustice peace,than a
Chaisson,therefore, holdingto our inWe, ignorefind no reasonreasoning.

to counsel had not attachedrightdefendant’sconclude that theand we
17.on Septemberhe made his statementswhen

attached atrightthat his to counselarguesthe defendantAlternatively,
16, 1997, thebecauseMichigan Septemberin onhearingthe extradition

HeMichiganto the court.complaintof thecopya certifiedState submitted
and notchargesthe New Hampshirearose out ofthat hisasserts right

of counsel isThe assistancedisagree.Weproceeding.from the extradition
in to apreserveorderproceedingscritical of criminalstagesatprovided

(1970),Petkus, 394, 397v. 110 N.H.right to a fair trial. Statedefendant’s
(1971). not addresseddefied, previouslyWhile we have402 U.S. 932cert.

defendant’s righthold that aissue, federal and state courtsthis numerous
See, e.g.,hearing.not attach at an extraditionof counsel doesto assistance

(1st 1987); Young,v. 607Fose, 494, People497 Cir.813 F.2dJudd v.
(1993).133 (Ill. denied,1992), 510 U.S. 829123, cert.N.E.2d

theinvolvingfunction nota modesthearingextradition has“[A]n
thewithininnocence, proceedingis not a criminalor andguiltofquestion

Judd, (quotationsF.2d at 497813of sixth amendment.”meaning the
(1978)271, orCox, (guilt275omitted); 118 N.H.see also Reeves v.

onlythe“Becausehearing).extraditionduringnot at issueinnocence
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of extradition is the ofpurpose fugitive placereturn the to the of the
offense,alleged his constitutional other than therights, present right to

162,personal liberty, Waggoner,are not involved.” State v. 864 P.2d 165
(Idaho 1993).App.Ct. An extradition proceeding is not a mechanism used
to theinquire specific charge.into merits of a See Young, 607 N.E.2d at

Thus,132. given the nature of extradition theproceedings, scope inquiryof
at such notproceedings does involve the of thattype preliminary inquiry
traditionally stagesoccurs at critical between initial arrest and trial. See

at Consequently,id. 132-33. we hold that rightthe defendant’s to counsel
did not attach at 16, 1997.the extradition onhearing September

Because the Federal Constitution noprovides greater in thisprotection
Constitution, Chaisson,area than does the State 29; Judd,see 123 N.H. at

497,813 F.2d at we need not undertake a federalseparate analysis. See
Cotell, (1998).275, 282State v. 143N.H.

III. Recusal

Finally, the defendant argues that the trial court inerred hisdenying
formotion recusal. Specifically, he argues judgethe trial arejectedthat

negotiated sentence based upon information in presentencea report
without affording him an toopportunity respond to the information
contained in the report. He contends that the trial judge prejudged the
case gaveand a appearance State,reasonable of bias the therebytoward
warranting his recusal.

partyThe claiming bias “must bias,show the existence of or such
bias,likelihood of or appearancean of bias that the isjudge unable to hold

the balance between vindicating the interests of the court and the interests
of party].”[a 378, (1983)State v. 123Fennelly, N.H. 384 (quotation
omitted).

Here, the defendant has not made a showing of bias on partthe of
the trial judge. A “plea bargain standing alone is without constitutional
significance.” (1986)State v. O’Leary, 661,128 N.H. 664 (quotation
omitted). Thus, a trial judge is vested with wide discretion when
considering plea agreements and is free to reject an agreement. See id. at
665. It was a legitimate exercise of discretion for the trial judge to reject
the negotiated plea and sentence based upon information in the
presentence report. Auberb, (1978).See 739,State v. 118N.H. 741

Further, the fromtranscript the sentencing hearing indicates that
defense disputedcounsel the decision,judge’s arguing that the judge
should not rely upon the statements incontained the report. judgeThe
considered counsel’s comments and result,made his decision. As a the
defendant had an opportunity to voice his concerns about the court’s
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does notaddition, negotiated pleaof arejectionIn the meredecision.
judgebecause arecognize justthatin of either Weimply party.bias favor

mean his conductdoes notsentencing agreementarejectis authorized to
thehis Underquestion partiality.topersonnot lead a reasonablecould

us, however, that awe concludethe record beforecircumstances on
judge,the trialthe ofquestion impartialitynotpersonreasonable would

to recuse himself.requiredwas notand he therefore

Affirmed.

j.,C.J., Nadeau, concurred.BROCK, and
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