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Dobe, SuperiortheDuggan, Christopher appealsplaintiff,J. The
J.) to dismissthe defendants’ motionsgrantingorders(Hampsey,Court’s

ofstatutethey by applicabletheon the that were barredgroundhis claims
affirm.limitations. We

wife, Dobe, thereported to New1994, the SoniaplaintiffsIn March
(DHHS) thethatof Health and Human ServicesHampshire Department

anddaughter. AprilInthree-year-oldtheirsexuallyhad abusedplaintiff
1994, and of SlatoffDrago, employeea licensed social workerMay Carol

Ward, daughter. Dragothe(Slatoff), conducted an evaluation ofP.A.and
sexuallypossiblyhad been abusedultimately daughterconcluded that the

Drago thenplaintiff.no visitation theunsupervisedrecommended withand
18,In 1994Septemberthe abegan counseling daughter.sessions with

Drago stated that shedaughter,her evaluation of theaddendum to
oralgenitalin and andgenital fondlinghadplaintiff engagedbelieved the

daughter.intercourse with his
evaluation,1994, theconsidering superiorIn Drago’sDecember after

suspendedtherights. courtInitially,court limited the visitationplaintiffs
required supervised.later that visitation bevisitation but

(Schwartz) Stevens, subsequentlyDHHS employee,aDebra
9,1996,allegations. JulyOninvestigationan into Sonia Dobe’scommenced

of wasa that Sonia Dobe’s child abusestating reportDHHS issued notice
herfounded, anythe lack of evidence thatnotwithstanding physical

daughter sexuallyhad been abused.
1996, held before aSeptember hearingIn a final on the merits was

Theplaintiffthe and Sonia Dobe.regardingmaster the divorce between
on the of sexual abuse werehearing primarily allegationsfocused whether

andjoint legal custodytrue. The master recommended an award of
in the asplaintiff rightsthe visitation referred to decree residualgranted

recommendation,In this thecustody daughter. makingof hisphysical
Drago’s plaintiffs daughtermaster that evaluation of theexplained

extremely to to theleading questions purported[her]“consisted of relative
orders,pursuant to court Dr. Keithexplainedabuse.” The master also that

an of sexual Dr.allegations.Karstens conducted evaluation the abuse
Drago’s handlingKarstens had numerous criticisms of of the initial abuse

any investigation potentialthe lack of as to otherinvestigation, including
Although definitively sayDr. Karstens could not that theperpetrators.

his ofsexually daughter,did not abuse he raised “a number otherplaintiff
mayher mother haveplausible explanations including possibilitythe that

theintentionally unintentionally suggested [her].”or events to
findingthe DHHS to the DHHS Office ofplaintiff appealedThe initial

Program Hearings holdingAdministrative Division. After aSupport
31,DHHS issued a decision on March 1997. The final decisionhearing,
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reversed finding plaintiffsthe earlier that the ofreport of sexual abuse his
daughter founded.was

17, 2000,February DHHS,On filedplaintiff Stevens,the a writ against
DragoSlatoff and alleging that failed toDrago properly conduct an

alleged abuse,evaluation into the Stevens reliedimproperly upon Drago’s
evaluation and failed to conduct a proper investigation, and both Slatoff
and DHHS failed to properly supervise their respective employees; as a
result of the andwillful intentional breach of the notdutydefendants’ to
interfere with the plaintiffs parental therights, plaintiff suffered
damages. The also thatallegedwrit the defendants inacted reckless
disregard their duties plaintiffsof and the and anrights, requested award
of damages.enhanced

The defendants each moved to dismiss allegations againstthe them on
the theground that statutethree-year of limitations barred the plaintiffs
claims. The superior grantedcourt each In dismissingmotion. the case
against Drago,Slatoff and the court held that Drago’s evaluation caused-a
sufficiently injuryserious to inform the plaintiff possiblethat a violation of

rightshis occurred. court ofThe concluded that “the cause action against
Slatoff and when theDrago plaintiffaccrued became of Drago’saware

latest,report. veryinitial At the the plaintiff knew or should have known
9,about the report by July 1996, the date of the initial DHHS finding.”

Thus, the court determined that the plaintiff required bringwas to his
9, 1999,action no later than July complyto the three-yearwith statute of

limitations deadline. The court further held that the theappeal of initial
DHHS did not toll offinding runningthe the statute of limitations under
the doctrine of ofexhaustion remedies because the plaintiff was not
seeking to review an byissue addressed the final DHHS decision. DHHS
and Stevens subsequently filed motions to ondismiss the same ground.

motions,After the grantedcourt their this appeal followed.
appeal, plaintiffOn the asserts that his claims were not barred theby

(1)three-year (2)statute of limitations because: the discovery applies;rule
the Julyadministrative of theappeal finding1996 tolled the running of the

(8)limitations;ofstatute and equitable istolling appropriate in this case.
“The ofstandard in consideringreview a motion to dismiss is whether

the plaintiffs allegations are reasonably of asusceptible construction that
permitwould recovery.” Hobin v. Coldwell Banker Affiliates,Residential

(2000)626, omitted).144 N.H. 628 (quotation Although we assume the
truth of the alleged plaintiffsfacts in the pleadings and construe all

lightinferences in the most favorable to the plaintiff,reasonable we will
uphold the granting of the motion to ifdismiss the facts notpled do

id.;constitute a for legalbasis relief. See see also McCollum v. 138D'Arcy,
(1994).285, 288N.H.



461

discovery applicablethat the rule isplaintiffThe first asserts
discovered, 9,the July“the could not have at the time ofplaintiffbecause

abuse, ofwhat act or omission the defendants had causedfinding1996 of
(1997)508:4,1 common law rulediscoveryRSA codifies thedamages.”his

three of the actbrought yearsthat all actions must be withinby providing
injuryof that when the and its causalcomplained “exceptor omission

or were not discovered and could notrelationship to the act omission
the time of the act or omission.” Oncereasonably have been discovered at

that the statute of limitations would bar ana defendant has established
action, of and that theplaintiff raising provingthe has the burden

byrule is to an action that would otherwise be barreddiscovery applicable
(1995).Bruk, 180, Inthe of limitations. See Glines v. 140 N.H. 181statute

case,this the has failed to that burden.plaintiff sustain

The he not haveplaintiff argues reasonablythat could discovered
that the him harm until DHHSnegligencedefendants’ caused ruled on his

time,because until that “the it couldappeal plaintiff, argued,be should
to being injury.” Althoughlook himself as the cause of the plaintiff

harmed,”being continuouslyconcedes that he knew that was he“[he]
that plaintiffcontends “until DHHS issued its final order the could not

a the damages.”make causal connection between defendants and his The
however,plaintiff, allege anyhas failed to facts the claim thatsupporting

he reasonably injurieswas unable to discover the cause of his until DHHS
facts,ruled on his appeal. By failing allege anyto such we must assume

that the plaintiff should have discovered that there was a causal connection
between his and alleged negligence 1996,harm the defendants’ in July the

that,date on which DHHS determined based upon Drago and Steven’s
thereport, allegations time,of sexual abuse were founded. At this the

plaintiffs injury “sufficientlywas serious to theapprise plaintiff that a
possible Hazen,violation of his hasrights place.”taken Conrad v. 140

249, (1995).Thus,N.H. 251 the haveplaintiff should been aware of the fact
(anof injurysome to himself adverse finding) allegedabuse and the cause

(theof that injury Dragofailure of and Stevens to properly investigate the
ofallegations sexual abuse and the failure of Slatoff and DHHS to

properly theirsupervise employees). See Pichomcz v. Watson Ins.
(2001).166,168146 N.H.Agency,

The plaintiff argues superiornext that the court erred by not
thetolling statute of limitations while hisperiod appealadministrative was

pending. Generally, periodthe statute of limitations is “not tolled during a
pending proceedingadministrative unless that isproceeding prerequisitea
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to pursuit Allard,of the civil action.” N.H. Div. Human Services v. 138of
604, (1994). plaintiffN.H. 606 Because the is not to anseeking review issue

decision,addressed the final DHHS theby superior court concluded that
the doctrine of exhaustion of administrative inapplicable.remedies was We
agree. The final DHHS action not a prerequisitewas to this civil lawsuit.
The DHHS initiated to determineproceeding plaintiffwas whether the

child,sexually abused his not to determine whether Drago’s evaluation
was Because thenegligent. plaintiffs anysuit does not seek review of issue

action,byaddressed DHHS’s final the plaintiff was not to awaitrequired
agencyfinal action in the proceeding bringingDHHS before suit.

Lastly, the this court to theplaintiff urges adopt doctrine of equitable
tolling. As this was not raisedargument below, we will not entertain it on

Carr, (1988).appeal. 698,See Mutual Ins. Co.v.Holyoke 130 N.H. 699

Affirmed.

Brock, C.J., Broderick, Dalianis, JJ.,and Nadeau and concurred.
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