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contradictory argument to inprevail phase.”another HampshireNew v.
Maine, 1808, (2001) omitted).121 S. Ct. 1814 (quotation The purpose of

isjudicial estoppel protect“to the integrity judicialof the Id.process.” One
factor decidingto consider in whether to theapply judicialdoctrine of

is whether theestoppel party’s positionlater is “clearly inconsistent” with
its position.earlier id.See at 1815. Courts also regularly inquire whether
“the party has succeeded in persuading accepta court to party’sthat
earlier “Aposition.” Id. third consideration is whether the toparty seeking
assert an positioninconsistent would derive an unfair advantage imposeor
an unfair detriment on the if notopposing party estopped.” Id.

Judicial estoppel, it,even if we to adoptwere notwould benefit CLF.
The State did not unequivocally assert that the deed created a charitable

Rather,trust. the State wavered as to whether the deed created an
or,express trust more specifically, a charitable trust. The record is also

devoid of evidence that the State succeeded in persuading either the
superior court or the probate court to itsaccept earlier representation that
the deed created a Thus,charitable trust. because the originalState’s
representation that the deed acreated charitable trust did not induce
either the probate court or superior action,court to take the ofapplication
judicial estoppel to this case would not affect the outcome.

Affirmed.
Broderick, Dalianis, JJ,,Nadeau and concurred.
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Marshall,(Bruce attorney,J.attorney generalMcLaughlin,Philip T.
orally), for the State.the brief andon

on briefPortland, A. theDana, (Jeffrey MeyersLLP, of Maine&Vemll
respondent.for theorally),and

of the Newa decisionBRODERICK, fromappealsJ. The State
(board) awarding theBoardTransportation AppealsHampshire

ofdisposalfor the(Sargent), compensationSargent,H.E. Inc.respondent,
the construction ofwithexcavation material associatedsurpluscertain

Route 101.We reverse.
Sargent was the successfulfacts.followingthesupportsThe record

1996,and, in April101portiona of Routeon contract to constructbidder a
Department ofHampshirethefor the work with Newexecuted a contract

(DOT). was toprocess, Sargent requiredpartAs of the bidTransportation
797,000 cubic ofyardsfor excavation of an estimatedprovide a unit price

for Commona standard bid iteminvitation for containedsoil. The bids
(Item of203.1), placementto items for thein addition bidExcavation

(Item 203.6 Embankment-in-in road embankmentexcavated soils the
(ItemPlace) 203.61 Embankment-in off-site locationsdesignatedand four

Placement). invitation for bids did notin-Place, TheSurplus Excavation
of soils.for other excavateddisposalinclude additional bid item theany

summary includedand the earthworkBoth the invitation for bids
Of theto under these bid items.amounts of soil be excavatedestimated

349,430Excavation,797,000 foryards of soil estimated Commoncubic
in bidwere for the Embankment-in-Placeyards placementcubic estimated

in208,960 placementestimated for theyardsitem wereand cubic
Embankment-in-Place, Placement bid item. This left aSurplus Excavation

238,610 to beyardsof of soil between that which wasdifference cubic
203.1) (under(under to ItemsplacedItem and that which was beremoved

203.61). accounteddisposition specificallyThe of this soil was not203.6 and
infor the bid documents.

in was aThe items 203.6 and 203.61 the bid documentsinclusion of bid
utilized one bidPreviously, onlyfrom DOT DOTdeparture prior projects.

(Item which, toitem, 203.1), pursuant standardCommon Excavation under
, compaction of allplacementall “excavation ... andspecifications,

work, of all othernecessary disposalfor therequiredmaterial and
unit forper yard priceincluded in a cubic excavation.material” was to be

which1995, special provision,DOT issued a attention wasAugustIn
specialtoAccordingfor thepackage project.included in the bid this

provision:attention
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Contractors are advised that this contract utilizes a different
quantitiesmethod for ofpayment required for all earthwork

—excavation and fills. Item 203.1 Excavation,Common and Item
— Excavation,203.2 Rock will continue to be paid under their

respective Theitems. above pncesexcavation unit are now
tointended the to only,excavate the material andreflect effort

are not to include the placement this material within theof
—project limits or designated waste sites. Item 203.6

Embankment-in-Place, shall be the item that pays for all work
associated with placing excavated material or material obtained
from off-site allsources into of the fills inas shown the cross

quantitysections. The of fill required shall be the quantity paid as
— —Embankment-in-Place,Item 203.6 or Item 203.61

Placement)____The(SurplusEmbankment-in-Place Excavation
contractors are cautioned to carefully plans,review the special
provisions, earthwork andsummary, specifications concerning

-the pay quantities associated with Item 203.6 Embankment-in-
—Place, and Item 203.61 Embankment-in-Place (Surplus

Placement).Excavation

added.)(Emphasis

The contract’s prosecution provisionof work designated four specific
off-site forareas placement surplus byof excavation for later use the
State, to be paid for under Item 203.61. It further stated:

These “surplus” disposalmaterial sites are not intended to
provide a ofplacementlocation for all surplus material from this
project. In specialaccordance with the provisions and standard

203.61,forspecifications item 203.6 and the contractor shall be
responsible disposal any surplusadditional excavationfor of
which becannot incorporated within the limits theof
embankment as well as providing any requiredwhich isfor fill
to be brought in from off-site.

(Second added.)emphasis

addition,In specialthe attention provision provided a means for
prospective tobidders make inquiries about bid documents. Sargent made
no inquiries about disposalexcavation submittingbefore its bid.

Sargent completed its contract work in September 1997. The final
audited ofquantities soil actually excavated Sargentrevealed that
disposed 123,719of yardscubic of soil at locations other than at
Embankment-in-Place and the four storageoff-site specificallyareas
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Sargent unsuccessfully soughtat the time of the bid. additionaldesignated
$247,438 disposalof for of this material. This calculationcompensation

represented price per yard,a unit of cubic an amount identical to$2.00
for of in ItemSargent’s price disposal surplusbid materials 203.61.

theFollowing hearing, hearingsa a DOT officer denied claim on the basis
contract,Sargent’s interpretationthat of the permitted payment,which

board,Sargent appealedwas unreasonable. to the which found that
Sargent paidwas entitled to be the relevant languagebecause contract

ambiguous State,was and should be construed against the which drafted
it. The board refused to entertain the State’s motion for reconsideration
because “the appeal process set forth in RSA 21-L and RSA 541 provide[s

any review of the ... bythat] Board is to be conducted the Supreme
Court.” This followed.appeal

(1)The State that the boardargues findingerred in: the contract to be
(2) (3)ambiguous; whole;to thefailing analyze contract as a failing to

(4)consider a patent ambiguity contract;in the interpreting the contract in
(5)the contract;manner of a unilateral insurance tofailing require

(6)Sargent to meet its of proof;burden and refusing to entertain the
State’s motion for reconsideration.

Because the proper interpretation of a ultimatelycontract is a question
court,of law for this we review the interpretationboard’s of the contract

de novo. Royal Oak Trust v.Realty Trust,Mordita Realty 146 N.H. 578
(2001).We will sustain its findings and conclusions theyunless are lacking
in evidential support or tainted by error of law. Id. interpretingWhen a

agreement,written givewe the thelanguage by partiesused its reasonable
meaning, considering the circumstances and context in which the
agreement was negotiated, when reading the document as a whole. Id.
Absent ambiguity, the parties’ intent will be determined from the plain
meaning of the language used. Id. Only when the toparties a contract
reasonably disagree as to meaningits thewill contract’s belanguage
deemed ambiguous. Woodstock Soapstone Carleton,Co. v. 809,133 N.H.

(1991).815
Sargent argues that the plain language of the special provisionattention

directed the contractor not to include any costs for soil indisposal Item
203.1. It interprets provisionthis to require that it include only the cost to
excavate insoils Item 203.1 and provideto separate pricesunit for the
disposal of all excavated material 203.61,under either 203.6 or whether
used as in embankment,fill the road indeposited off-site the four
designated areas, or taken off-site and ofdisposed in waste areas
subsequently approved by the State. Consequently, it argues that it
underbid Item 203.1 because it only included the ofcost soil inexcavating

price,its unit and anynot costs associated with Wedisposal. conclude that
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in theinterpretation light plainis unreasonable of contract’sSargent’s
language viewed as a whole.

excavation,the for soil and wasNormally, placement disposalcost
(Commonin under Itempriceto be included the unit 203.1required

Excavation), This traditionalpursuant specifications.to the standard
attention included inby special provisionwas modified thebidding practice

The of that makes clearSargent package. plain language provisionthe bid
of... material within the limits orplacement projectthat no costs for “the

203.1,to included in Item instead weredesignated waste sites” were be but
surplusto identified in bid Items 203.6 and 203.61. Forseparatelybe

203.61,and theby specialexcavation materials not covered Items 203.6
of the attentionspecial provision,attention is silent. The effectprovision

then, the item the costs associatedonlyis to remove from standard bid
in the or off-site in thewith of material on-site embankmentplacement

areas, disposaland not the costs associated with ofdesignatedfour
did notAccordingly, special provision modifyadditional soil. the attention

of additional in thepractice including disposalthe usual of costs this soil
203.1, to the standardprice pursuantexcavation unit under Item

specification.

erroneouslyIn the contract the limited itsfinding ambiguous, board
andportions special provisionreview to select of the contract’s attention

fully language applicable portionsdid not consider all its relevant or other
inby specialof the contract reference both the attention andincorporated

theprosecution provisions; namely, special provisions,of work earthwork
and A of thesummary specifications. comparison specialstandard

attention and the standard indicates that noprovision specifications
requirementwas made to the standard that Itemchange specification

“necessary special203.1 include the of all other material.” Thedisposal
—thatprovisionattention stated “Item 203.1 Commonspecifically

respectiveExcavation ... will continue to be under Inpaid [its] item[].”
addition, special relatingthe to excavation of embankment itemsprovision

Embankment-in-Place,category Surplusmaterials within therequired
(Item 203.61) in inplaced designatedExcavation Placement to be locations

prosecution provisionthe of work The of workprosecution provision.
provided only specific surplus disposalthe contractor with four sites that

paidwere to be under Item 203.61.
the estimated of soil toFinally, summary provided quantitiesearthwork

203.1, Sargentbe or under Items 203.6 and 203.61. Ifplacedexcavated
in the ofwere correct its then estimated number cubicinterpretation,

(Common Excavation) shouldyards of soil estimated under Item 203.1
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(Embankment-in-have equaled the number of units Itemunder 203.6
Place) plus (Embankment-in-Place,Item 203.61 Surplus Excavation
Placement). amount, however,The 238,610estimated bydiffered cubic

(underofyards 203.1)soil between that which was to be removed Item and
(under 203.61).that which was to be placed Items 203.6 and This difference

should have alerted toSargent misinterpretation.its
reasons,For these we find that the contract is not ambiguous when read

as a whole and hold that the board’s interpretation was unreasonable.
Given the dispositive decision,nature of this we need not consider the
parties’ remaining arguments.

Reversed.

Brook, C.J., Nadeau, Duggan, JJ.,and Dalianis and concurred.
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