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ofexclude “conditionsare defined toemployment”ofconditions
statute.”employer bythetoexclusively publicconfided...employment

clerk the(1991) of town atdeputyremoval the41:45-c, I thepermitsRSA
clerk’s tenuretownassuming deputyEven thetown clerk.of thepleasure

theand cannot bebythe statute”exclusively employertois “confided
therebyclerk is notdeputy townbargaining, thesubject of collective

notAlthough maythe unionunit.bargainingfrom the collectiveexcluded
employment,ofclerk the terminationdeputy regardingthe townrepresent
other termsregardingthe town clerkdeputystillmay representthe union

Thus,and hours. thewagesof asemployment,and conditions such
does notemployment”“terms and conditions ofdefinition ofstatutory

bargainingin unit.an be included theemployee maycontrol whether
the statutoryunit meetsbargainingThe issue whether thefinal is

273-A:8,to RSAemployees pursuantof ten or morerequirementminimum
for a unit wasrequest bargainingThe that the originalI. town contends

twenty-sevenif part-timeand that thethirty-seven employeesfor
excluded, resultingthe the unit isfirefighters deputyand town clerk are

one short the minimum. Because weonly employees, statutorynine of
included,the town clerk be we need notdeputydetermine that should

argument.address this

inpart;in reversed part.Affirmed

Broderick, Dalianis, JJ.,Brock, C.J., and Nadeau and concurred.
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Irwin, Foundation,Thomas F. attorney,staff Conservation Law of
by orally,brief and for the plaintiff.Concord

Philip T. McLaughlin, attorney general (.Douglas Jones,N. assistant
brief,attorney general, on Castelli,the and Mary attorneyassistant

forgeneral, orally), the defendant.

j.DUGGAN, plaintiff,The Conservation (CLF),Foundation appealsLaw
by (Cloutier,an order the Hillsborough J.),ProbateCounty Court denying

requestits to remove a communication tower located on the summit of
Pack WeMonadnock. affirm.

1891,In legislature 1891, 78,the enacted Laws chapter appropriating
$8,000 to aid in the construction of a road to the summit' Packof
Monadnock, on the condition that owners of property located on the
summit dedicate their theproperties publicto to be used as a public park

pleasure 1891,and Inground. November after the chapterenactment of
78, State Representative Frank G. Clarke drafted the bydeeds which
Charles F. Melendy conveyed two ofapproximately acres landsummit

tract)(Melendy and SpoffordAustin conveyed approximately one ofacre
tract).(Spoffordsummit land The nearly identical conveyeddeeds the

toproperty

B.P. Cheney and his heirs toassigns,and their own use and
forever,behoof in trust,but nevertheless for the following
namely:purpose,
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groundorpark pleasureas akept publicto be foreverThe same
use, General Millerknown as the Jamesand to bepublicfor

occupiedPark, late General James Miller. To bememoryin of the
andreasonable rulesby under suchenjoyed publictheand

tomay from timeas and his successorsgranteesaidregulations
time prescribe.

nativeappoint anyin said tohereby granteeis vestedAuthority
to trust. Inof his successor saidHampshirecitizen New asborn

byappointedsuch shall befailure to successorappoint,case of so
ofExcellency Hampshire.the Governor Newhis

however,14,1892. neverCheney,deeds on JuneCheneyB.P. recorded the
nor didMiller Park heany (park),control General Jamesoverexercised

followingto in 1895.At no timehis deathpriora successor trusteeappoint
requiredtrustee asappointdid Governor a successordeath theCheney’s

in the deeds.
1892, Forthe treated the land as a state reservation.State hasSince

1892,22,the of the on June Governorduring parkdedicationexample,
in of the State.”the Park behalfreported “acceptingTuttle was as

Furthermore, GovernorHighway Engineerin a of the andReport1906
In 1915 theCouncil, the described as a “state reservation.”park wasand

forto and care theforestry manageauthorized the commissionlegislature
1909,128:20, the forestryLaws which establishedpark in accordance with

inon land vested theany improvementsto directauthoritycommission’s
1915,public park.”of a Laws ch.purposesand “forever held for theState

187.
1915, various Statepark public park bythe has been as amanagedSince

made, including theseveral have beenagencies improvementsand
Departmentthe NewCurrently, Hampshireaddition of 530 acres of land.

(DRED)Development park.and themanagesof Resources Economic
1938, Melendy and over theDRED erected a fire tower on the tractIn

1997, permitIn DRED aantennae affixed to it. issuedyears, several were
to aHampshire Department Safetyto of construct 134-footthe New

accompanying buildingtower and a small communicationcommunication
ofdesigned parton The facilities were to function as aMelendythe tract.

state-wide, safety communications administeredpublicmulti-user network
the towersafety, and to antenna andby department replacethe of

the firebuilding located at tower.equipment
1998, of was almostconstruction the communication towerBy December

23, 1998, equitableCLF commenced anOn Decembercomplete.
seeking facilityin the removal of fromproceeding superior court the new
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Melendy arguedthe tract. CLF that the construction of a communication
oftower violated the terms the created the deed inby Melendytrust 1891.

superiorThe State moved to dismiss the forproceedingscourt lack of
jurisdiction, thearguing probatethat court has exclusive jurisdiction over
the and expressconstruction modification ofinterpretation, trusts

2001).547:3,1(c)RSApursuant (Supp. petitionto The State then filed a for
in askinginstructions the court itprobate whether is for theappropriate

tract,MelendyState to continue to use the in“conveyed to it 1891 as a
trust as a public parkcharitable for use and forpleasure ground, public

safety when andpurposes, changing technologicalcommunications needs
make the of Pack a insummit Monadnock critical link a state-wide public

usedsystem by public agencies,communications andincluding state local
J.)(Smukler,police?” The CourtSuperior stayed proceedingits pending

the resolution of the trust issues before the probate court.
trial,holdingAfter a the court thatprobate determined the

conveyeddeedunambiguous property Cheneyterms of the the to in trust.
It also determined that Melendy conveyed property Cheney,the to in
trust, for the sole of apurpose providing temporary mechanism to convey
* State,title Cheneyto the with toonly acting passas an “instrument title.”
Thus, the court that theprobate determined State has a interest inlegal

Melendythe tract in the form of a “reservation” and Melendy’sthat intent
was for land to as a public parkthe be used or forpleasure ground public
use and known theto be as General James Miller Park.

In determining whether the oferection the tower the expressviolated
trust,thelanguage probateof the court noted itthat is unclear whether

Melendy intended to create a trust orpublic a covenant to run with the
land. It concluded that ofirrespective whether intendedMelendy to

covenant,a aconvey public trust or “the land always byhas been used the
State park pleasureas a or forpublic ground public use and acted on as a

ofreservation the TheState.” court denied CLF’s removerequest to the
communication tower because the has used inpark been accordance with
the intent of the andexpressed grantor, the erection of the tower does not
interfere the recreational thewith use of land.

On CLFappeal argues, other thatamong things, probatethe court
erred in ruling that the State a inacquired legal propertyinterest the

(1) or,because court: erroneously uponthe relied extrinsic inevidence the
alternative, lacked sufficient evidence to itssupport finding that Melendy

(2)reservation;intended the be aproperty to used as state exceeded its
(3)subject jurisdiction;matter and failed to rule that the State was

judicially estopped from that itarguing acquired a interest inlegal the
property because the State originally represented that the deed created an
enforceable charitable trust.
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in ruling that thecourt erredFirst, probatethat thearguesCLF
languagedeedunambiguousnot violatefacility doescommunications

trust, keptforever as abe in to beMelendythe tract to heldrequiring
argument,of CLF assertsIn thispleasure ground. supportorpublic park

in ordererroneously extrinsic evidencethat court consideredprobatethe
there wasAlternatively, arguesCLF thatintent.Melendy’sto determine

Melendy intendedfindingthe thatto court’ssupportevidenceinsufficient
asthe to be used a state reservation.property

that courtsin our havejurisdiction“It thisis establishedwell
a of a trust.” Indianintention of settlorfor thesignal regardshown a

He,ad (1983) and87, (quotation,91 bracketsBrown, 123 N.H.Nat’l Bank v.
intent,omitted). look tothe courts shoulddetermining settlor’sellipses In

See, (1986).497,Dumaine, 128 N.H. 504of the Bartlett v.the terms trust.
abyan inter vivos trust evidenced writtenconstruingcourtWhere a is

the of theinstrument, by provisionsof trust are determined“the terms the
andcircumstances otherlightin the of all theinterpretedinstrument as

respectthe with to theof the intention of settlorcompetent evidence
omitted). ascertainingInbracketsellipsesat 505 and(quotation,trust.” Id.

to orintent, may varynot usedextrinsic evidence bethe settlor’s
may,the See id. Extrinsic evidencethe terms of trust.expresscontradict

See id.however, language ambiguous.the isbe considered whenever

isdetermined, “It true that the deedThe court isprobate
inCheneyit to B.P. trustconveyson its face. Thatunambiguous

that it unclearThe court also determined is whatprobatenevertheless.”
park pleasureterm or“publicto in theMelendy convey usingintended

inMelendy’s usingIn to intent thisground publicfor use.” order ascertain
term, beyond the four corners of the deed andprobatethe court looked

surroundingand thenewspaper legislationrelied various accountsupon
theusingof Because the settlor’s intent in termpark.thedevelopment

theground ambiguous, probateor for use” is“public park pleasure public
evidence wasupon proper.court’s reliance extrinsic

thesupportCLF next that the record lacks sufficient evidence toargues
orusing “public parkthat the termprobate bycourt’s determination

use,” tointended the be usedpleasure ground public Melendy propertyfor
aas state reservation.

law,a is a of based oninterpretation question competentThe of trust
byas the trialproperlyevidence of the settlor’s intent found court.

(1978).Inc., 534, 536 On appeal,118 N.H.Ossipee Village,Robbins v. Lake
error,for toplainthe of fact must be reviewedprobate findingcourt’s

determine and as awhether it is the evidence not erroneoussupported by
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192,F., (1998).matter of law. In re Jesse 143 N.H. 193-94 We will sustain
if,the of onprobate finding evidence,court’s fact the reported any

Dumaine,reasonable could find.person so Bartlett v. 128 505.N.H. at
us,On the record before we conclude that a personreasonable could find

that theMelendy propertyintended to be used as statea reservation. In
determining the ofpurpose providethat the trust was to temporarya
mechanism for State to title landthe take to the to usedeventually be as a

reservation,state the probate uponcourt relied newspaper accounts and
legislation surrounding development.the park’s Although these accounts

value,may probative consideringhave low the ofdearth direct evidence
regarding intent theMelendy’s in theconveying property, probate court
did err (SECOND)not in Seerelying upon this evidence. RESTATEMENT OF

(1959)§ 4TRUSTS comment a at 13 (recognizing that the intention of the
settlor at the of maytime the creation of the trust bybe shown facts

time).occurring after that
1891,In no statutes or appropriations acquire,enabled the State to own

or maintain for the parks. Rather,land ofpurpose public the first such
1893,statute was inenacted 1893. See Laws 44:4. theAlthough deed

conveys the “inproperty Cheney,trust” to there nois evidence that the
was inproperty expected to be maintained trust. For noexample, trust

fund or other were provided compensateassets to Cheney, trustee,as the
for expensethe on-going maintainingof a “public park pleasureor

Moreover,ground.” Cheney performed anynever asduties a trustee of the
heproperty, ultimately originalsurrendered the todeeds the State and he

did disposenot of the as ofproperty part addition,his Inestate. in
1891, 78,enacting legislatureLaws thechapter required that before

appropriating funds to construct a the Monadnock,road to summit of Pack

the owners of land theupon summit of Pack Monadnock
Mountain, persons interested,and layshall out and todedicate

summit,public state,use on said free expenseof to the a park
or of an areapleasure-ground satisfactory governorto the and
council, the to publicsame be kept use and known asforever for

Park,the General James memoryMiller in of the late General
James Miller.

added.)(Emphasis The fact that both the statute and Melendy’s deed
therequire to be forever as aproperty kept public park or pleasure

ground for public use thesupports probate court’s conclusion that
didMelendy trust,”not intend for the to “inproperty be held but rather

intended to withcomply requirementsthe the legislation.contained in
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legislationand theaccountsnewspapertheAdditionally, both
1892,that, the hasfinding propertysinceaconcerning park supportthe

trust, asrather anot as a butthe the State alikeby public andbeen viewed
1892,instance, aJulyinFora “state reservation.”orpark”“state

inopenedfirst park“the stateparkarticle the asdescribednewspaper
187, property belongsthat the1915, stateschapterLawsEngland.”New

State, late of[by] Cheney,B.P.conveyed to the“having beento the State
state,” placedsubsequentlythe andas trustee forPeterborough, acting

Commission.” Theofjurisdiction Forestrythe the“underparkthe
the1915-1916 listsyearsfor theReportBiennialForestry Commission

the oldest of1891 and one ofreservation” in asacquireda “stateaspark
evidence, totality,in is sufficientviewed itsreservations.” Thisthe “state

aprovideof the deed was toa thefinding purposethatto sustain
eventuallythat betitle to land wouldtakingfortemporary mechanism

the as a “state reservation.”by Stateoperated
that the trust wasdeterminedproperlythe courtprobateBecause

reservation, need not CLF’swe addressto create a stateintended
of the construction ofregarding permissibilitytheremaining arguments

or “publicreservation”tower. The terms “statethe communication
by the State. Seeidentifyto land owned or leasedreservation” are used

(2000) under theas land227-G:2, publicXV “reservation”(definingRSA
DRED). to allow thepermittedas DRED islongSojurisdiction of

RSA 227-H-.9pursuanton its land toof communication towersconstruction
(2000), remaining arguments.to CLF’sunnecessaryit is address

jurisdiction byitsarguesnext that the court exceededprobateCLF
the Pursuant todetermining legal property.State has a interest inthat the

1(c)547:3, 2001), jurisdictionhas exclusiveRSA the court(Supp. probate
interpretation,theof and“interpretationover the and construction wills

Thus,construction, modification, theand termination of trusts ....”
the deedMelendycourt had to determine whetherprobate jurisdiction

trust, so, that trust. Asscope,a and if the and duration ofpurpose,created
such, scopethe of its inprobate jurisdictionthe court did not exceed

limited todetermining Melendythe trust of the deed wereprovisionsthat
transferringa mechanism for title to the State.providing

the doctrine ofadopt apply judicialCLF us to andLastly, urges
ina charitable trust contained theestoppel. CLF claims that references to

the fromjudicially estopsfor instructions StatepetitionState’s
athe deed did not create charitablesubsequently arguing Melendythat

that the hadtrust or trust terminated.
prevents partyThe doctrine of a fromjudicial estoppel “generally

relyingin then on aphase argumentone of a case on an andprevailing
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contradictory argument to inprevail phase.”another HampshireNew v.
Maine, 1808, (2001) omitted).121 S. Ct. 1814 (quotation The purpose of

isjudicial estoppel protect“to the integrity judicialof the Id.process.” One
factor decidingto consider in whether to theapply judicialdoctrine of

is whether theestoppel party’s positionlater is “clearly inconsistent” with
its position.earlier id.See at 1815. Courts also regularly inquire whether
“the party has succeeded in persuading accepta court to party’sthat
earlier “Aposition.” Id. third consideration is whether the toparty seeking
assert an positioninconsistent would derive an unfair advantage imposeor
an unfair detriment on the if notopposing party estopped.” Id.

Judicial estoppel, it,even if we to adoptwere notwould benefit CLF.
The State did not unequivocally assert that the deed created a charitable

Rather,trust. the State wavered as to whether the deed created an
or,express trust more specifically, a charitable trust. The record is also

devoid of evidence that the State succeeded in persuading either the
superior court or the probate court to itsaccept earlier representation that
the deed created a Thus,charitable trust. because the originalState’s
representation that the deed acreated charitable trust did not induce
either the probate court or superior action,court to take the ofapplication
judicial estoppel to this case would not affect the outcome.

Affirmed.
Broderick, Dalianis, JJ,,Nadeau and concurred.
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