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the uninsured motoristgoals againstand the defense those ofofpolicy
defense,the to theto determine whether insurer assertpermittingstatute

andcase, be consistent with these policiesin the context of a wouldspecific
goals.

therecovery by allowingI in this casepreventingBecause believe
a with theto the fireman’s rule as defense is inconsistentinsurer assert

statute,uninsuredand the motoristpublic behindlegitimate policies goals
I dissent.respectfully,
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Harkaway Office, (Barry HarkawayLaw of Nashua I. on the brief and
orally), for Cristal S.

(Laura Lombardi,Philip McLaughlin, attorney generalT. E. B.
on andattorney, orally),the brief for the State.

BRODERICK, (Cloutier, J.)CountyJ. The Hillsborough Probate Court
Children, Youth,the of the Divisiongranted petition State for and

(DCYF)Families rightsto terminate the S. overparental of Cristal her
sons, M., (1994Antonio W. Daniel pursuantand to RSA 170-C &chapter

2001).Supp. We affirm.
The record thesupports facts. Daniel infollowing was born November

1993,1990. In DCYFApril filed a inpetition the Nashua District Court
charging Cristal with neglect. order,S. Under the aterms of consent
Daniel mother,remained in the ofcustody his DCYF was granted legal
custody and was obligedCristal to inparticipate various services offered
by DCYF. The case was closed in January 1995 and wasDaniel returned
to the oflegal his mother.custody

1996,Between April 1994 and May DCYF reportsreceived twelve
Daniel,concerning alleging physical or neglectabuse Cristalby and sexual

byabuse two acquaintancesmale of Cristal. Based theseupon reports,
DCYF 1996,made an unannounced on May 28,home visit and found that
Cristal had placed Daniel with his paternal becausegrandparents he was

of“out control.” DCYFThe worker noted that the was dirtyhome and that
Cristal had hercarved son’s initials in her arm safety pin,with a drawing
blood, proveto love forher him. Cristal sheadmitted that was “out of

andcontrol” threatened to kill if DCYFherself took Daniel. DCYF met
paternal grandmother,with Daniel’s who thatacknowledged because of

her illness she not carecould for him.
In May 1996, petitionDCYF filed another infor theneglect Nashua

District parte order,Court. In its ex courtthe made a preliminary finding
that Daniel was in imminent danger and him inpromptly placed the
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the courthearing,anFollowing adjudicatoryof DCYF.protective custody
XIX(c)169-C:3,of RSAmeaningtheneglectedDaniel was withinfound

was ordered to(1994), custody to DCYF. Cristallegaland awarded
to follow itshospitalization program,inparticipate partial inpatienta

in order forhousingand maintain suitableand to securerecommendations
Home,at St. Charlesplacedto her care. Daniel wasDaniel to be returned

visitation.weekly supervisedallowedand Cristal was
ofCharles, typicalsexualized notDaniel exhibited behaviorWhile at St.

atto other children St.comparedand extreme even whenagechildren his
duringintensifiedsexually abused. This behaviorCharles who had been

St. Charles created a visitationresponse,his mother. Inbyand after visits
duringredirected her behaviorconstantlyfor Cristal andplantreatment

his mother had1998, therapisthis thatvisits. In Daniel toldAugust
reduced, DanielAfter visits with Cristal wereparts.”touched his “private
mother and hersexual contact with hisinappropriatemore aboutdisclosed

in detail the disclosedgraphicdo not relateAlthough weboyfriends.
conduct, disturbing.profoundlyit was

1996,In DCYF received ain 1996. OctoberSeptemberAntonio was born
Pediatrics who was concerned becauseat Nashuaphysiciancall from a

theagainst physician’sto the hospital,refused to admit AntonioCristal
worker visitedadvice, protectiveA DCYF childfor failure to thrive.

the In Novemberhospital.her to take Antonio topersuadedCristal and
that Cristal had not1996, physiciana from areportDCYF received

him.lacked the to care forcompetenceher son and that shebonded with
an inappropriateAntonio had been left withDCYF also learned that

him,holdingin a domestic altercation whilecaregiver who was involved
room. A DCYFhospital emergencyto athe infant’s admissioncausing

ahome environment wasalso that Cristal’sreportedsocial worker
“disaster.”

leftDecember, a further that Cristal hadreportIn DCYF receivedearly
him, andfriend, longerthat she could no care forsayingAntonio awith

for in the Nashua Districtpetition neglectsuicide. DCYF filed aattempted
of the child.temporary custodyand awardedCourt was

1997, to aJanuaryin Cristal consentedadjudicatory hearinganDuring
historyhad a ofcourt found that Antonioneglect.of The districtfinding

with borderlinethrive, diagnosedthat had beenfailure to Cristal
careintensive services tosupportdisorder and that she neededpersonality

andcustody to DCYF orderedlegalfor Antonio. The court awarded
arrangements.appropriate livingto maketherapyCristal to attend and

care, rightswas visitationgrantedremained in foster and CristalAntonio
her.accompaniedunrelated malesprovided no
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1999, the courtBetween November 1996 and district heldFebruary
itsperiodic hearings compliancereview to monitor Cristal’s with orders

ofregarding both her sons. On almost occasion she was found not toevery
be in At she to be incompliance. hearing, althoughone was found

the court itscompliance, inappropriate touchingnoted concerns about of
presenceDaniel and the duringof unrelated males visits with Antonio.

concern,ofspecificThese violations were as failures toongoing were her
and andmaintain a safe clean home attendregularly therapy.

1999,In andJanuary April petitionedDCYF to terminate Cristal’s
Daniel,toparental Antonio and to RSArights respectively, pursuant 170-

C:5, III, that she failed the ofalleging neglect.had to correct conditions
February,Further review held in Junehearings were and TheSeptember.

orders,court found that inCristal was not full withcompliance its citing
her erratic counselingattendance at and ainabilityher to maintain clean
and safe apartment.

six-day 2000,At the hearing Februarytermination in and March DCYF
protectivechild service workers testified to Cristal’s withnoncompliance

court orders. Parent aides and social workers testified to their ongoing
efforts to work with sheCristal so could maintain a safeclean and home
and address the issue of being present duringunrelated males Antonio’s
visits. therapistCristal’s testified that she suffered from borderline
personality disorder which required long-term, therapy,consistent without
which she bewould unable to become an forappropriate caregiver her
children. The therapist also testified that Cristal’s attendance at
counseling that,had been irregular. therapistDaniel’s intestified her
opinion, “Cristal would not able safe,be to aprovide caring, nurturing
environment for any child.” She described the interaction between Cristal
and “primitive” “animalistic,”Daniel as statingand that this was “one of
the most extreme cases of[she had] ever seen lack of boundaries and
sexualized addition,behavior between a mother and a child.” In Daniel’s
psychologist testified to the child’s ofrevelations sexual encounters with
his mother. The court this solelyallowed testimony upon Cristal’s failure
to correct conditions of andneglect on its of thedetermination best
interests of the child. psychologistThe also testified that anxietyDaniel’s
level after and,decreased visits terminated,with Cristal were in his
opinion, returning Daniel to his mother’s care “would very damagingbe
[and] destructive.” The administrator of St. Charles Home testified that
Cristal allowed herDaniel to touch in sexually waysinappropriate during
visits. DCYF provided the court with a studysocial that it had conducted
pursuant to RSA 170-C:9.

At the conclusion of the hearing, respect children,with to both the
probate court ruled that Cristal had failed to correct the conditions which



412

bestit in the children’sand that wasfindings neglectoforiginalled to the
that Cristalit foundrights. Specifically,parentalto terminate herinterests

home, weeklyattendand safeappropriateanhad failed to maintain
maleinappropriatewithsever contacttherapist,with hercounseling

from the St.and take directionher childrenduringfriends visits with
motionDaniel. Cristal’scontact withappropriateregardingCharles staff

reconsideration was denied.for
thechallengingof questionsraises a numberOn Cristalappeal,

Constitution, the andneglectofunder the Stateconstitutionality,
toCristal failedchildren. Becauseas to bothproceedingstermination

in the districtproceedingsandoriginal neglect petitionsthechallenge
thearguesshe thatAdditionally,court, were waived.argumentsthese

rights asterminating parentalher to Antonio.erred inprobate court
to thechallengeto heranalysiswe confine ourAccordingly, constitutional

170-C.chapterRSAunderproceedingstermination

I

“natural, essential, inherent” within theandarerightsParental
In reI, Hampshire2 of the NewPart Article Constitution.meaning of

(1996). Nevertheless, rightsthe fundamentalD., 376,141 N.H. 378Taryn
ifbeunassailable, upheldand terminations willnotof areparents

Doe, 123 N.H.been met. In rehaveprocess requirementsdueapplicable
(1983). proceedingsin634, The consideration641 dominant termination

child, prevailmustthe of the which170-C is welfarechapterunder RSA
of parents.over the theinterests Id.

therights,of a parent’sorder the terminationmayBefore a court
abeyondfor terminationstatutory groundaprovemustpetitioning party

378; suchD., RSA 170-C:5.One141 N.H. atTaryndoubt. In rereasonable
offinding neglectto aleadingto correct the conditionsis failureground

170-C:5, court hasprobateIII. Once the169-C. RSAchapterunder RSA
is in theterminationit must then consider whetherproof,found such

not disturbD., 141 N.H. at 378. We willinterest. In re Tarynchild’s best
orthe evidenceunsupported byit iscourt’s decree unlessprobatethe

598,A, 600142 N.H.of In reas a matter law.plainly Williamerroneous
(1998).

II

violatesthat RSA 170-C:9Cristal’s contentionWe first address-
termination, i.e.,seekingagencytheby allowingfairnessfundamental

court, exertingtherebyDCYF, probateto thestudyto a socialprovide
judge.undue over theinfluence
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ofdirect the170-C:9,1, departmentmandates the court toprobateRSA
socialor to conduct aagencyother authorizedhealth and human services

thepetition, history,of the the social“the circumstancesstudy describing
child,theparents, proposed plansthe child and forpresent condition of

relationship.tomay pertinent parent-childother as be theand such facts
ofmaking dispositionto aid the instudyThe of the social is courtpurpose

theby doingand be considered court” before so.petitionthe shall

amplyby probateBecause made the court werefindingsthe factual
hearing,evidence at the terminationby presentedthesupported
with itsany allegedof error associatedstudy,the socialindependent

(1993).119, 125-26M.,TracySee re 137 N.H.was harmless. Inadmission
from childtestimonyheardhearing, probatethe the courtDuring six-day

workers, aides, who had treated bothparent therapistsprotective service
Home,administrator of whomCristal, the of St. Charles allDaniel and and

leading originalthefailure to correct the conditions totestified to Cristal’s
findings.neglect

theher ofprobate deprivednext that the courtarguesCristal
byher and witnessesto confront accusers cross-examineopportunity

hearsay testimony compellingwithoutthe admission of certainallowing
witnesses, a aide and Cristal’sproduce parentState to two formerthe

disagree. RSA 170-C:10provides:to Wetherapist, testify.

nature, includingmaterial information of thatanyand[R]elevant
examinations, may becontained in studies or admittedreports,
ofrelied to the extent its value. Whenupon probativeand

isreport, studyinformation in a or examinationcontained
evidence, orreport, studythe such aperson makingadmitted in

subjectbe both direct and cross-examinationexamination shall to
state, or he ishe is or within the otherwiseresiding working ifif

reasonably available.

added.)(Emphasis

Here, of areportscourt into writtenthe admitted evidenceprobate
thattestify hearing. representedaide did not at the The Stateparent who

testify.in and was unavailable toparentthe aide resided Massachusetts
theprobatethat the court withAccordingly, compliedthe record indicates

for of evidence under RSA 170-C:10.statutory requirements admission
the to cross-­disadvantaged by inabilitythat Cristal wasRecognizing

however, theaide, givethat it toexamine the the court intendedindicated
Moreover, theevenvery weight. reports,little without thereports

thepresented hearingat clearly supportsabundance of other evidence the
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Therefore, anycourt’s decision. inalleged error their admission was
M.,harmless. See In re 137 N.H. 125-26.Tracy regardat With to the

hearsayadmission of statements made Cristal’s theby therapist, record
and,indicates that Cristal totimely objectdid not them accordingly, any

(1988).objection 413,is See v. Guay,waived. State 130 N.H. 418-19
Cristal next contends that she was denied due process notice of the

grounds which theupon Specifically,termination was based. she argues
that, because neither mental illness nor sexual allegedabuse were in the
termination evidence on these waspetition, improperlyissues admitted.
We The ofdisagree. admissibility evidence is to thecommitted sound
discretion trial andjudge, rulingof the such a will not be disturbed on
appeal unless there has been an unsustainable exercise of discretion. In re

L., 139, (1999); Lambert, 295,Brittany 144 N.H. 144 v.State 147 N.H.cf.
(2001) standard).296 unsustainable exercise of(explaining discretion

The record shows thethat terminations were not uponbased the
independent of sexual abuse orgrounds probatemental illness. The court
made it itthroughoutclear the that washearing admitting evidence of

onlysexual on the ofabuse issues failure to correct and the best interests
of the children. The underlying neglect petition thatalleged Daniel had
been abused differentsexually by two males while in the care of his

Thus,mother. one neglectcondition of that Cristal toneeded correct was
her Inability protect addition,to Daniel from such abuse. the sexualized
behavior Cristal Danielbetween and visits andduring inabilityCristal’s to
set boundaries with her were major throughoutson concerns the
reunification effort. evidenceSimilarly, relating to mentalCristal’s health
was admitted for the ofpurpose showing that she to correctfailed the

neglect, ie.,conditions of to attend tocounseling deal with her
psychological issues.

Finally, theargues probateCristal that court erred in terminating
rights as to Antonio did so solelybecause it on factual grounds established
for disagree.Daniel. We original neglectThe order regarding Antonio
explicitly counseling,ordered Cristal to attend to maintain appropriate
living arrangements keep awayand to Antonio from unrelated males. The

that,evidence the court’ssupports probate finding the numberdespite of
her,years that DCYF worked failedwith Cristal to with thesecomply

conditions.
We need argumentsnot address remaining theyCristal’s because were

either not raised and for orproperly preserved appeal, theybelow are
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Vogel,v. 137 N.H.Vogelno further discussion. Seeandmeritless warrant
(1993).321, 322

Affirmed.

JJ.,Duggan,Nadeau, concurred.Brock, Dalianis andC.J., and
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