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the co-defendant. Thefromof co-defendant’s statementthesubstance
clearlyrulingthe trial court’s wasthathas not demonstrateddefendant

we concludeof his case. Thusprejudiceto theor unreasonableuntenable
ability tolimit the defendant’sdid not impermissiblythat the trial court

I, ofof Part Article 15credibility in violationachallenge State witness’s
Hampshire Constitution.the New

in the notice ofissues raisedremainingnot brief theThe defendant did
Brewster, 645,147 N.H.therefore, State v.deem them waived.weappeal;

(2002).651

Affirmed.

GALWAY, JJ.,MURPHY, C.J.,concurred; and SMITH andDALIANIS, J.,
490:3, concurred.under RSAassignedjustices, speciallycourtsuperior

Compensation Appeals Board
No. 2001-400

WingateAppeal of Thomas

Board)(New AppealsHampshire Compensation

18, 2002Argued: September
27, 2002Opinion Issued: December

(MarkBandazian, P.A., S.of ManchesterAmodeo-Vickery &Borofsky,
brief,on the and Mr. GearrealdA BandazianChristopherGearreald and

for the claimant.orally),

(ScottPLLC, EwingA.Desmuráis, Johnston, of Manchester&Ewing
for thebrief, orally),Ewingthe and Mr.onand Heather G. Silverstein

respondent.



13

Broderick, claimant,J. The Thomas Wingate, appeals a decision of the
Hampshire (board)New Compensation Appeals denyingBoard his

request for of billpayment a medical incurred more than a decade after his
1988 workplace injury. He thatargues respondent,the Hansen Fox

Inc.,Company, should have been fromestopped contesting the causal
between hisrelationship back condition treated in 2000 and his 1988

compensable work We ininjury. part,vacate reverse in part and remand.
We board,recite the facts by record,found the in thepresented or

1988,undisputed by the Inparties. January the injuredclaimant his lower
back while aemployed respondent.as fitter for thepipe His workers’
compensation acceptedclaim was and benefits were paid. The claimant

Shea,was treated Dr.by James M. an orthopedic physician, who
diagnosed a or“central herniation ofbulging a mild to moderate degree at
L5-S1.” The participatedclaimant in physical fortherapy three months
and took disability leave from work in 1988 1989.and Dr. Shea
recommended that perform dailyhe back exercises and use supporta back
in his ear. The prescribeddoctor also pain medication.

The claimant by Thereafter,was last examined Dr. Shea in 1990. he
experienced low back pain per year,several times for which he took a
prescribed pain medication. Dr. Shea last renewed the claimant’s

inprescription AfterAugust retired,1996. Dr. Shea the claimant was
bytreated Dr. Michael J. February 1999,O’Connell. In Dr. O’Connell

concluded that the “[degenerativeclaimant suffered from L5-S1 disc
disease with chronic recurrent lower back pain.”

When the respondent’s insurance carrier denied payment for Dr.
bill,O’Connell’s 1999 the claimant requested hearinga before the New

(DOL)Hampshire Department of (1999).Labor pursuant to RSA 281-A:23
While his hearing request pending,was the claimant suffered another

ofepisode pain and, 2000,back in early Candito,March he saw Dr. Louis
diagnosedwho “[degenerative disc disease lumbar spine.”

March,In late the DOL conducted a hearing to determine the
respondent’s obligation payto Dr. O’Connell’smedical bill. It found that
the bill was the employer’s responsibility because Dr. O’Connell’s
treatment was a consequence of recurring“[the claimant’s] lower back
problem stemming from the 1988work injury.” It ruled that the claimant
had met ofhis burden proof by demonstrating that the bill was “causally
related, reasonable, and necessary treatment for lower back[his]
condition.” The respondent took no fromappeal this decision.

The respondent subsequently pay bill,refused to Dr. againCandito’s
contending that condition,the claimant’s back for which he sought
treatment, was not caused by the 1988 work injury. The claimant
requested hearing DOL,a before the which found the bill compensable,
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8,Januaryinjury sincesuffered no new“the claimant hasthatreasoning
stabilized, that Dr. Canditonever and1988, condition hashis backthat

Theinjury.”originalrelated to thecausallyconditionclaimant’sfound the
to the board.respondent appealed

board, filed a motion forthe claimantthehearingto the beforePrior
of thedecisionunappealedthat the earlierassertingsummary judgment

theestopped1999 billDr. O’Connell’sconcerningofficerhearing
that same backrelationship betweenthe causaldisputingfromrespondent

Theinjury.in 2000 and the 1988 workDr. Canditobycondition treated
Dr. Candito’s billhearing,after foundthe motion and adeniedboard

treatment. It reasoned:injuryto workoriginaltheunrelated

conclusion, competenton thethe Panel reliesto thiscomingIn
Candito, treatingtwoO’Connell and Dr.evidence of Dr.medical

they statereports,In both doctors’of the claimant.physicians
are in natureproblems degenerativecurrentcláimant’sthat the

currentinjuryclaimant’s in 1988to hisnot relate thetheyand do
the fact that theFurther, bythe Panel is troubledcondition.

for a ofany physician periodto treat withclaimant had failed
,years.nineeight orapproximately

denied, this appealandmotion for reconsideration wasThe claimant’s
followed.

have beenshould not allowedargues respondentthat the■Theclaimant
work and hisinjuryhis 1988relationshipthe causal betweenrelitigateto

DOL hadin 2000 because theby Dr. Candito Marchtreatmentback
treatment1999 bill forcompensable Dr. O’Connell’sruledpreviously

in the earlierHe contends thatdegenerative condition.the sameinvolving
bill, contested thefullythe respondentO’Connell’sinvolvingproceeding

injury,condition and the 1988 workhis backrelationship betweencausal
respondenttheruling. Becausethe DOL’s adverseappealand failed to

Dr.his sinceinjury involving backsupersedingno of aoffered evidence
aerred astreatment, argues that the boardthe claimant1999O’Connell’s

his backrelationshipthe causal betweenconsideringlaw inmatter of
injury.and his 1988workbyin 2000 Dr. Canditocondition treated

oferrors[unlessthe decision we find]board’s[not]‘We will overturn
the evidence beforelaw, preponderancea clear ofbyif we are satisfiedor

Jamar, N.H.145Appealor unreasonable.”unjustthat the order isus of
(2000). have beenrespondentthe should152, The issue of whether154

law,a of Farmis matterlitigatingfrom causationcollaterally estopped,
(1999), dePeck, 603, that we review143 N.H. 605Co. v.Family Mut. Ins.

(1997).Trust, 726, 729141 N.H.Realtynovo, Corp. v. Salem FarmByblos
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This involves the to Dr.respondent’s responsibility paycase
treatingCandito’s bill for the claimant’s back it incondition as existed

RSA281-A:23,1:March 2000. Under

subject chapter,An to this or theemployer employer’s insurance
carrier, orshall furnish cause to be an injuredfurnished to

medical, services,surgical,employee reasonable and hospital
care, medicines,remedial nursing, surgicaland mechanical and

aids for such as the nature of theperiod injury may require.

“Thus, an employer has a orcontinuing obligation provide payto to for
medical, hospital, and care long required byremedial for as as is an
injured employee’s condition where it forliability injurybears the initial

subsequentthat necessitated the health care.” 144Appeal Bergeron,of
(2000)681, omitted).N.H. 684 (quotation The theinjured employee bears

burden of that theproving subsequent medical treatment is reasonable
211,and as a result of therequired injury. Appeal 136 N.H.Levesque,of

(1992).214 A claimant is entitled to compensation for medical treatment
longsoonly as the condition or disability requiring the treatment is

causally Sutton,related to the initial compensable injury. AppealSee of
348, (1996); 223, 231(2001).141 N.H. 350 Appeal of Hiscoe, 147 N.H.cf.

The bill,board denied forcoverage Dr. Candito’s medical ruling onlynot
that the claimant’s causallyback condition was not related to his 1988work
injury, but also that the bill was not or necessary. Ordinarily,reasonable
the latter grounds for therejecting bill would be sufficient. onlyThe issue

board, however,properly before the was In the respondent’scausation.
denial letter regarding bill,Candito’s solelyit thecontested causal
relationship between the treatment underlying the bill themedical and

injury.1988 work There is no evidence on the record before us that the
respondent presented any Indeed, decision,other issue to the DOL. in its
the DOL rendered specific findings on causation and offered no discussion
on the bill,reasonableness or necessity of Candito’s and no other document
involving the DOL proceeding is before us. Finally, during the hearing

board,before the the respondent did not dispute the reasonableness or
ofnecessity Candito’s bill. Accordingly, we thevacate board’s ruling

concerning the necessity bill,reasonableness and of Dr. Candito’s and turn
to the ofpropriety its causation ruling.

The doctrine of precludescollateral estoppel parties, or those in privity
them,with from in arelitigating subsequent action any issue that was

actually in alitigated prior proceeding where werethey parties.also
Appeal Auth., (2001).454,Manchester Transit 146 N.H. 461 Forof
collateral to “theestoppel apply, subjectissue to estoppel must be identical

action,in each the first action must finallyhave resolved the issue on the
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in the firsthavemerits, estopped appearedto be mustpartyand the
Calivas,Simpsondid.” v.action, in with someone whoprivityor have been

omitted). “Further,(1994) the to beparty1, (quotation7139 N.H.
issue, andto theopportunity litigatea full and fairmust have hadestopped

(citationjudgment.”to the first Id.have been essentialfindingthe must
omitted).

estoppeloffinality componentsof judgmentof andidentity partiesThe
1(b) (1999)281-A:43, has(partyRSAin this case. Seeeasilyare satisfied

board). parties dispute,to to Theappealdecision of DOLthirty days from
that theprovehis burden tohowever, the claimant satisfiedwhether

to theto medical bill was identicalrelated the 2000causation issue
the 1999 medical bill. Seein connection withdeterminedcausation issue

(1997)40, asserting bearsHooker, (party estoppelN.H. 44142Appeal of
determine whetherTo this we must firstproof). dispute,of resolveburden

billin to the 1999litigated relationactuallyissue that wasthe causation
it to the causation issueandruling, compareto the DOL’swas essential

the 2000 bill.disputed in relation to
“for atreated with Dr. O’Connellthat the claimantThe DOL found

andinjury,”from the 1988 workstemmingproblemlower backrecurring
that the medical bill submittedproofmet his burden ofthat “the claimant

reasonable, for therelated, necessaryand treatmentcausally... [was]
back condition.”claimant’s lower

the DOLactually litigated andrespondentthat theWe conclude
the claimant’s 1988relationship betweendecided the causalnecessarily

Dr.byand treateddiagnosedback conditionand his 1999injurywork
theasserting thatdisputed bycausationrespondentO’Connell. The

visit withyears priorfor ten to hisnot treatmentundergoneclaimant had
a in the interim.injurymust have suffered newand that heDr. O’Connell

makes no assertionrespondentand theargument,The DOL thisrejected
fairlyand the causalfully litigatetoopportunityit was of andeprivedthat

Dr.diagnosed bydegenerativethe disc diseaserelationship between
injury.O’Connelland the 1988work

Further, “recurringclaimant’s lower backrulingDOL’s that thethe
related Dr.necessarilywork injury”from the 1988problem stemm[ed]

to the initialdisc disease”“degenerativeof L5-S1diagnosisO’Connell’s
the 1988the DOL referencedfindings,In its factualinjury.compensable

at L5-a or herniation” theshowing “bulgingand medical testinjurywork
1990,Dr. Shea inthat when the claimant last sawarea. It foundspinalS1

hecontrol” but thatwas considered “underhis herniated disc condition
officerelief from Dr. Shea’spainforprescriptionscontinued to obtain

ofdiagnosis “degenerativeDr. O’Connell’s1990s. It notedthroughout the
noand citedpain”chronic recurrent lower backdisease withL5-S1 disc
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found thatspecificallyIt alsoproblem.claimant’s backother source for the
a new injuryhas sufferedthat the claimant everis no“[t]here evidence

forexceptever resolved briefno his havesymptomsand evidence that
forcarrier, responsibleand are notitsemployer,Because anperiods.”

or condition unrelateddisabilityasubsequent precipitated byhealth care
350-51, the causalSutton, 141 N.H. atAppealinjury,to the seejob of

condition withdiagnosed degenerativethe claimant’srelationship between
to the DOL’swaspain injuryand the 1988 work essentialrecurring back

theTherefore, estoppel precludesof collateralruling. the doctrine
issue.relitigatingfrom thatrespondent

1999 toconcerning Dr. O’Connell’s billrulingFor DOL’s causationthe
2000involvingthe Dr. Candito’supon proceedinghave a effectpreclusive

Dr.bill, however, bycondition must have been treatedthe same back
Thus, theHooker, 142 at 44. we next considerAppealCandito. See N.H.of

Dr.back Candito.diagnosed bynature of the claimant’s condition
DOLbyas outlined thehistoryDr. Candito reviewed the same medical

Dr. bill. Dr. Candito noted the 1988 workuponwhen it ruled O’Connell’s
a1988medical test that the claimant suffered centralinjury, indicatingthe

level,degree periodicthe and hisbulging of a mild to moderate at L5-S1
occurring followingback for more than a decade his workepisodes painof

the fromdiagnosed sufferingDr. Candito claimant asinjury. Ultimately,
and recommended that the“[degenerative spine,”disc disease lumbar

A“to of recurrence.” workers’steps help prevent episodesclaimant take
form Dr. refers to hiscompensation signed by diagnosismedical Candito

as, “[d]egen[erative]in disc L5-S1.”part, disease
ofdifferently diagnosisO’Connell’sslightlyWhile worded than Dr.

lower back“degenerative pain,”L5-S1 disc disease with chronic recurrent
the record and the board’s establish that the two doctors’findings

are in Dr. noted that the backdiagnoses painidentical substance. Candito
his and noprecipitating “spontaneously,”examination occurred made

any or source theseparate independent causingmention of event
Further, the bothsymptoms.claimant’s board determined that O’Connell

inproblem “degenerativethe claimant’s asand Candito described back
nature,” diagnoses.and made no distinction between the two doctors’

examiner, Publow, opinedDr. David thatindependentWhile an medical
disease,degenerative possiblyhas an with“underlyingthe claimant disc

lumbarcongenital spine”an additional mild malformation of the lower
event, problems,1988 that backbywhich was not caused the work and his

Candito,and not to the 1988byas Drs. O’Connell were relatedrecorded
event, ashe did not differentiate the claimant’s back conditionwork

Indeed, the found that Dr.by expresslytreated both boardphysicians.
compensabledistinguishPublow not between Claimant’s“[did]
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degenerative L5-S1 disc by[evaluateddisease Dr. andO’Connell] [his]
degenerative L5-S1 disc disease when he saw Dr. Candito March[in
2000].”

isThere no evidence in the record indicating that the claimant’s back
condition treated Dr. Candito from theby differed condition diagnosed by
Dr. O’Connell the causallywhich DOL found to the workrelated 1988

Theinjury. claimant withouttestified contest before the thatboard
visits,between doctor he did incur newany injurynot or exertion acausing

back,toproblem respondenthis and the nomade claim that the back2000
condition resulted from an independent cause. See 144Appeal Bergeron,of
N.H. at 684. theWhile board stated that Drs. O’Connell and Candito did
not ininjury“relate the claimant’s 1988 to his [degenerativecurrent disc

condition,” the conclusivelydisease] DOL established causalthis
concerningconnection Dr. diagnosis,O’Connell’s and the board not atwas

toliberty Further,review this unappealed decision. the board’s statement
bythat it was “troubled the thatfact the claimant had failed to treat with

(betweenany physician periodfor a of approximately eight years”or nine
1999),treatment with Dr. Shea in 1990 and with Dr. inO’Connell standing

alone, cannot as a distinguishingserve basis for the claimant’s 1999 and
2000back See 686.conditions. id. at

Finally, the existence of the independent medical reportexaminer’s
thatopining the claimant’s degenerative disc disease was not bycaused

the work1988 event does not create an theopportunity for torespondent
anrelitigate finally by hearingissue determined a DOL a priorofficer in

proceeding. opportunityIts to contest the relationship between the
degenerativeclaimant’s disc and the 1988 injury, throughdisease work an

otherwise,orindependent medical examiner inoccurred connection with
bill,Dr. O’Connell’s the1999 when DOL hearing officer heard the issue

and the hadrespondent the opportunity appealto de novo to the board.
See Appeal Levesque, (appeals136 N.H. at 214 to board are heard deof
novo).

Therefore, we conclude that the record establishes that the claimant
fromsuffered the same back in 2000condition when he treated Dr.with

Candito as the DOL found he suffered in 1999when he saw Dr. O’Connell.
Accordingly, the as aboard erred matter of law in permitting the
respondent to therelitigate whether claimant’s degenerative disc disease

causallywas torelated his 1988work injury.

in part;Vacated reversed in part; and remanded.

Brock, J., Nadeau, Duggan, JJ.,C. and Dalianis and concurred.


