
748

matter,As a “thegeneral delegatesINA determinations ofspecifically
care,for fosterdependency, eligibility long-term and the best interest of

548, (6ththe child juvenile Jenifer,to state courts.” Gao v. 185 F.3d 555
1999).Thus, courts,Cir. INA relies on stategenerally acting“[t]he in their

usual The toonly jurisdictioncourse.” Id. the district court’schallenge
based upon the INA that has been raised before us K.’sis Stefan assertion
that the was injuvenile custodythe constructive of Immigrationthe and

(INS)Naturalization visa thatexpired,Service once her and therefore the
Attorney consent to jurisdictionGeneral’s was under 8 U.S.C.required

1101(a)(27)(J)(iii)(I).§ Stefan K. no precedent supportcites in of this
assertion, however.

The thatrecord reveals the INS was contacted by regardingDCYF the
juvenile and not to“determined commence Removal atproceedings th[at]
time, but to await the outcome of [the court proceedings.”district]
Moreover, juvenilethe record discloses the already grantedthat has been

Thus,permanent status by nothingresident the INS. we find before tous
indicate that the thejuvenile was ever in actual or constructive custody of
the INS. Accordingly, we answer the second questiontransferred in the
affirmative.

Remanded.

Duggan, JJ.,Dalianis and concurred.
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(.Richard and Joni N.C.P.A., MoquinDaley,& of ManchesterMoquin
petitioner.for thebrief, orally),Moquinon the and Mr.Esperian

(JohnSchulte, B. Schulte on theofJohn B. ManchesterLaw Offices of
orally), respondent.brief and for the

InsuranceNadeau, Liberty Company,Mutualrespondent,J. The
J.) declaratory judgment{Barry, grantinga Court orderappeals Superior

Jr., requiringand theTrombley,of the Alfred H.petitioner,in favor
coverage forthe uninsured motoristrespondent provide petitionerto with

workplace injuries.his We reverse.
found, to, followingthe facts.parties stipulatedThe trial court or the

27, 1998, course of hison in thepetitioner injuredThe was October
Inc., primarilyconstructionemployment Audley, companywith R.S. a

roads, highways.and Thatbuilding maintaining bridgesin andengaged
Audleyat the R.S.workingthe and a co-worker wereday, petitioner

facilityin The Bow consists of an officestorage facility on Route 3-A Bow.
area fenced lot where materialsbuilding, shop buildingsseveral and back

the back lot towinding driveway connectingstored. A dirt road serves as a
found, andThe trial court neitherpickups.Route 3-A for deliveries and

to Route 3-A isconnectingthe the back lotparty disputes, drivewaythat
of case.purposesand therefore not a road for the thisprivate, public

loadingwereinjuredThe while he and his co-workerpetitioner was
in theparkedI-beams from the lot onto a flatbed truckforty-foot back

to theguideon the bed of the truckdriveway. petitioner standingThe was
truck fromof the co-worker loaded them onto thedirection I-beams as his

(IT). The IT is a multi-functional“Integrateda Toolcarrier”Caterpillar
digging,often used forof construction mostpiece heavy-duty equipment
upon itssweeping, dependingsnow orloading, lifting, logging, plowing
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attached tool The attachedimplement. implement being used to load I-
forkliftbeams was a two-prong tool.

petitioner’sThe co-worker loaded one I-beam from the IT onto the truck
beganand to away,drive but the IT tool attachment knocked the I-beam

from its resting place I-beam, turn,on the truck bed. The in knocked the
petitioner off the truck and ground.onto the The I-beam then fell from the
truck, on oflanding top petitioner,the crushing legs.his

The petitioner filed a claim for uninsured motorist coverage with the
respondent under an automobile liability policy the respondent had issued
to AudleyR.S. for the flatbed truck. The petitioner claimed that his
injuries were caused by his co-worker’s negligent operation of a motor
vehicle, IT,the and that his co-worker was effectively an uninsured
motorist under New Hampshire law. See Gorman v. Nat’l Grange Mut.

Co., 157, (1999),Ins. 144 N.H. 159 byoverruled Matarese v. N.H. Mun.
Prop.-Liab. Trust, 396, (2002).Assoc. Therefore,Ins. 147 N.H. 405 the

petitioner claimed he was entitled to uninsured motorist coverage under
employer’shis liabilityautomobile policy. Hull v. Town Plymouth,Cf. of

381, (1999).143 N.H. 384-85 respondentThe denied the petitioner’s
forrequest coverage, that itfinding was by policyexcluded a provision

precluding coverage for uninsured motorists driving “designedvehicles for
mainlyuse off public roads while not on public roads.”

petitionerThe subsequently filed declaratorythis judgment action in
superiorthe court. After an evidentiary hearing, the trial court found the

respondent failed to sustain its burden of proving a lack of coverage
because the IT was designed for uses both on publicand off roads and the
exclusionary in thelanguage insurance policy repugnantwas to the New
Hampshire 264:14, (1993).Financial Responsibility Act. See RSA :15 The

court, therefore,trial granted the forpetition declaratory andjudgment
found incoverage favor of the petitioner. appealThis followed.

The respondent’s appeal challenges each of the above findings and
rulings. The respondent also challenges the trial rulingcourt’s that the
petitioner “legallywas entitled to recover” uninsured motorist benefits

upon case,based the Gorman in of ourlight recent decision overruling it.
Matarese,See 147 N.H. at 405. We conclude that coverage for the

petitioner’s injury was excluded under the express terms of the
respondent’s insurance policy, which is not repugnant to our Financial

Therefore,Responsibility Act. we do not address the other byissues raised
this appeal.

The interpretation of policyinsurance islanguage questiona of
law for this court to decide. Co., 468,See Ross v. Home Ins. 146 471N.H.
(2001). We construe insurance policy language as would a reasonable
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of more than a casualposition uponin the the insured basedperson
orstatutory provisiona whole. See id. areading policyof the as Absent

an insurance is free to limit itscontrary, companyto thepublic policy
unambiguousin andliability through policyan exclusion written clear

Co., 107,Cas. Ins. 148 N.H.Wegner Prop.See v. Prudential &language.
(2002). andFor to be considered clearexclusionary language109

aboutunambiguous, parties reasonably disagree meaning.two cannot its
Co., 463,136 N.H. 470Mooney Fidelity GuarantySee M. v. U.S. &Corp.

(1992).
The in this case excludes uninsureddisputed exclusionary language

coverage “[d]esigned mainlymotorist for vehicles that are for use off
publicroads while not on roads.” The trial court found that the ITpublic

case,was not used on a road in but it was to bebeing public designedthis
used both on and off roads. The trial court therefore ruled that thepublic

did not meet its of thatrespondent proving coverageburden was excluded
under its policy language.

We will disturb the trial court’s factual iffindings only they contraryare
to the of the evidence orweight erroneous as a matter of law. See

America, (1993).57,Raudonis v. Ins. Co. North 137 N.H. 59 The recordof
roads,reflects that the IT equipped publicis to be used on it is registered

roads,for use on andpublic publicit has been used on roads for leastat
(1)three limited purposes: plowto or streets if asweep plowsnow or

(2)attached;street toolsweeping implement is to move to a construction
radius; (3)site within a limited or to be used at a forconstruction site

orbuilding reconstructing a road. Thepublic weightmanifest of the
evidence, however, shows the IT for“designed mainly publicwas use off
roads.”

vehicle,The IT is a large, yellow byconstruction manufactured
Caterpillar to run on a heavy-duty, engine.off-road diesel The IT
operation manual ITclassifies the as a machine toconforming

35,500environmental for engines. weighsstandards non-road The IT
attachments,pounds without tool and at aoperates speedmaximum of 22.3

9,000miles hour.per carry 10,000The IT can rated loads of up to to
However,whenpounds implementsits tool are attached. its maximum

speed decreases with weight operatoradditional and the is toadvised
travel in reverse when carrying bulky travelingloads or when down hills to
maximize the IT’s visibility.traction and

The IT operator’s manual lists as fortypical examples bulldozing,its use
dumping, bucketexcavating, loading, scraping, logging,bucket pallet
loading and material handling. operator’sThe manual provides
instructions for orshipping, towing “roading” the machine. the ITTowing
is not recommended. “Roading” the IT is recommended afteronly



752

consulting a tire dealer for tires,maximum loads and for andspeeds the IT
never any roadwayshould be on for more than twenty-five miles without

an extended “Roading” onlybreak. the IT also should ifoccur the machine
is properly registeredlicensed and for the whichroads on it will travel.

registeredThe IT is as inequipmentconstruction the ofState New
andHampshire equipmentbears construction license itplates allowing to

2002).public roadways.travel on See RSA 261:64 (Supp. The IT also was
properly equipped for travel on HampshireNew roadways, having head
and lights, lights,tail hazard signals,directional windshield wipers, a

and adefroster horn. See RSA 266:1 et. Allseq. witnesses at the trial court
however,agreed, an IT onlythat would be on a ifpublic roadway involved

in a orproject being transportedconstruction or fromto a construction
site. All of the witnesses also thatagreed the IT was for usedesigned

for constructionprimarily purposes.

uponBased undisputedthis evidence and the ofstatutory definition
building time, was,in athighway equipment effect that which

bulldozers, rollers,all scrapers, graders ... excavators ... bucket
loaders, snow loaders ... and such other items of equipment

inwhich the of the directoropinion motor no[of havevehicles]
upon exceptthe forhighways building,the orrepairusefulness

maintenance orhighways beingof ... while ortransported
moved over highways____the

(1993) added),RSA 259:42 (emphasis we find the IT “designedthat was for
mainlyuse off public roads.” Because the IT not on a roadpublicwas when

the petitioner was we conclude that itinjured, is excluded from uninsured
coveragemotorist under the inpolicy language this case.

doWe also not find this exclusionary language to contravene the
requirements of the Financial Responsibility Act. See RSA ch. 264. The
respondent must provide coverageuninsured motorist theonly to extent
that either the responsibility require.financial statute or public policy See
Wegner, 148N.H. at 109.

The statute that arequires policy generalproviding liability coverage to
an provideinsured also coverageuninsured motorist to that insured with

limits,the same notmonetary although necessarily with the scope.same
See, Co., (1996).e.g., 27, 29Turner v. St. Paul Liab. 141Prop. & Ins. N.H.
“It is to policy protectintended allow to against injuryholders themselves
from an uninsured motorist to the extent they protect againstthemselves
liability.” Id. Its “is topurpose protect policy againstholders causedlosses
by irresponsible automobile drivers coveragewith insufficient insurance to
pay Co.,for injuries.” 234,the insured’s v. Cas. N.H.Wyatt Maryland 144



753

nothowever,omitted). iscoverage,(1999) Any further(quotation239
required.

whilecase, petitioner’s employer,theholder ispresent policyIn thethe
whoemployeesholder’spolicyare theand the tortfeasorthe victimboth

policyasemployer,Anemployment.of theirin the courseworkingwere
a third partyemployee injureswhen itsholder, liabilityitself fromprotects

Thus, ourundervehicle.employer’s coveredinvolvingin accident thean
insurance carrieremployer’sthePlymouth,in v. Towndecision Hull of

coveragemotoristto uninsuredstatutorily providerequiredwould be
extent, antoto the sameliability policyitsunder automobile

a third-partyan accident withemployee injured inuncompensated
ofscopein thethe vehicleusing employer’swhileuninsured motorist

Hull, at 384-85.See 143 N.H.employment.

andcontrast, however, policyis the holderemployerIn when the
the employer’sits employees,the and the tortfeasor areboth victim

coverage employee injuringnot for anprovide liabilitydoesliability policy
policyNor is theemployment.in of theiranother the courseemployee

fullyso, injuredto would bestatutorily employeedo because therequired
Act.Compensationthe Workers’injuriesfor his or her undercompensated

(1993).384;at also 259:61See id. see RSA
Act that:Responsibility requiresOur Financial

264:14,of RSAprovisionsbe under thepolicyNo shall issued
in thisregistered principally garagedto a vehicle orrespectwith

or theretocoverage supplementalis thereinprovidedstate unless
thereunder who arepersons... for of insuredprotectionthe

or ofto from owners driverslegally damagesentitled recover
vehicles____motoruninsured

2002). RSA264:15, A under the of(Supp. policy provisionsI issuedRSA
provide264:14must

personanyfor or to the insured andindemnity protection
the of the insured’s motorresponsible operationto him for

vehicle,... by liability pay damagesreason of the toagainst loss
injuries accidentally byfor ... ... sustained ...bodilyto others

insured, of theany person employeesother than the or insured
...personthe motor vehicle or such otheractually operating

the anyor under ofpayments provisionsentitled to benefits
act____compensationworkers’

(1993).259:61RSA



754

Because these expresslystatutes neither prohibit exclusionarythe
language require liabilityin this case nor or uninsured coverage,motorist
the insurer free liabilitywas to limit its through this exclusionary policy

See,language. Pirro,e.g., 322,West American Ins. Co. v. 808 P.2d 323
(Ariz. 1990);Ct. App. 1305,v. Ins.,Chase State Farm Mut. Auto. 641 P.2d

(Ariz. App. 1982); Co.,1309 Ct. v. Farm Bureau Mut. Ins. 785Shumaker
(Kan.180, 181-82 1990).P.2d App.Ct.

Reversed.

Brock, C.J., Broderick, JJ.,Duggan,and Dalianis and concurred.
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