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(Constance Stratton,T.Philip McLaughlin, attorney general N.
Quirkon the andattorney general, orally,assistant brief and Brian M.

Strelzin,Jefferyand A. on theattorneys general, supplementalassistant
memorandum), for the State.

Ackerman, defender, Concord,Bensinger assistant ofappellateJenifer
Olsen, (Ms.defender,Carl appellateand assistant of Littleton Ackerman

brief,the E.orally,on and Mr. Olsen and Albert Scherr and Keith
Barnaby, Concord, memorandum),of the supplementalon for the
defendant.

Goffstown, Dover,P.Kerry Steckowych, of and E.George ofWattendorf
brief, Inc.,for Hampshire Police,on the the New Association of Chiefs of

as amicus curiae.

Dalianis, defendant, Dahood,J. The Michael appeals his conviction for
driving offense,while under the of intoxicating liquor,influence second see

(1993 2002),RSA 265:82-b & trial inSupp. following jurya the Concord
presented appealDistrict Court. The sole issue on is whether the

(HGN) test,Horizontal Gaze administered inNystagmus as New
Hampshire, is admissible at trial. We hold that the test is admissible and

theaffirm defendant’s conviction.
This is the second time this case has on v.appeal.reached us See State

(DahoodDahood, (1999) I).143 discussingN.H. 471 In the facts of this
case, we incorporate by underlyingreference the facts detailed in our

opinion.earlier
I,In Dahood thewe reversed defendant’s conviction for driving while

offense,the intoxicatingunder influence of on theliquor, groundsecond
thethat State introducedimproperly expert testimony regarding the

(BAC)alcoholdefendant’s estimated blood concentration level and
I,remanded the case for new trial. 143 Ona See Dahood N.H. at 475.

remand, the a to testimonydefendant filed motion in exclude alllimine
concerning the the a properHGN test unless State first laid foundation for
the admission of such Specifically, requestedevidence. the defendant that
the court hold a preliminary hearing to determine whether the HGN test

(Rule)is reliable for New ofpurposes Hampshireof Rule Evidence 702.
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J.) motion(Robbins, the defendant’sCourt deniedThe Concord District
of theinstead, reliabilityof the HGN test.and, took noticejudicial

State Steventrial, Hampshire TrooperNewthe court allowedAt
officer,Puckett, performanceto to the defendant’sarresting testifythe as
tests, test. PuckettTrooperthe HGNsobriety includingthe fieldon

tests, thesobriety includingadministeredthat he several fieldtestified
theWith totest, respectand defendant failed each test.HGN that the

oftest, defendant “had lack[a]Puckett stated that theTrooperHGN
atto severe nystagmus... a moderatepursuit eyes [and]smooth in both

words, was overeye wayIn other the all thethe maximum deviation. when
aof atnystagmusthat he an onsetbouncing.it was And had

location.”predetermined
thedrivingof while undersubsequentlyThe defendant was convicted

thatappeal, arguedOn heintoxicating liquor,influence of second offense.
the HGNjudicial reliabilitytrial notice of the ofby takingthe court erred

therequired reliabilitythe to establish test’sand that State should betest
the702. could from record whetherunder Rule Because we not conclude

evidence,test, isHampshire,HGN as administered in scientificthe New
v.court, jurisdiction.retained Stateremanded the case to the trial butwe

(N.H. 5, 2001). toDahood, ordered the courtNo. 99-510 June We district
to whether the HGN testevidentiary hearinghold an determine

and, so,of ifmeaningscientific within the Rule 702incorporated principles
thethe test under Id.whether is reliable Rule.

remand, stipulated incorporatesthe that the HGN testUpon parties
and courtprinciplesscientific within the of Rule 702 that themeaning

forthusing legalshould determine the test’s the standard setadmissibility
(1993).Pharmaceuticals, Inc.,in Daubert v. 509 U.S. InMerr­ell Dow 579

addition, partiesthe that evidence the HGN teststipulated regardingthe
not to a BACspecific Followingwas be used to calculate defendant’s level.

five-day evidentiary hearinga at which both introduced detailedparties
exhibits,testimony and the concluded that the HGN test asexpert court

in is 702Hampshire purposesadministered New not reliable for of Rule
therefore,and, is inadmissible as evidence of the defendant’s intoxication.

however,ruled, tomayThe court that evidence be admittedHGN
toprobable partiesestablish cause arrest. The thereafter filed

supplemental in this the court’saddressingmemoranda court district
theruling as to issue.first

I. Standard Reviewof

matters,Generally, we review the trial onrulings evidentiarycourt’s
evidence,including those the of novel scientific withregarding reliability

deference,considerable and will court’s if itsonlyreverse the decision
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110,of discretion 142Hungerford,exercise is unsustainable. State v. N.H.
(1997); Lambert, 295, (2001)v.117 see also State 147 N.H. 296 (explaining

standard). reliabilityunsustainable exercise of discretion When the or
general acceptance varyof novel scientific evidence is not likely to

case, however,according to the circumstances of a reviewparticular we
117;evidence independently. Hungerford,that 142 N.H. at see v.also State

365, (1992).(DNA), TheVandebogart 136 N.H. 376 defendant thatargues
we must review the trial court’s decision under the deferential standard

in Hungerford. Specifically,set forth he that HGN is lessargues evidence
evidence, review,to appliedlike forensic DNA which we have de novo see

(DNA), 376,N.H. at likeVandebogart repressed memory136 and more
evidence, review,syndrome to which we have deferential seeapplied

Hungerford, disagree.142N.H. at 126.We

“The scrutiny employlevel of we in our de­reliability inquiry will
ofupon the the evidence and the evi­pend complexity impactinvolved the

117;likelydence will have on the trial itself.” at VandebogartId. see
(DNA), (stating136 N.H. at 376 that whetherquestion theoryof scientific

techniqueand are and does notgenerally accepted vary accordingreliable
case).to the circumstances of each In our re­Hungerford, inquiry into

pressed memory evidencewas not a ofpurely question admissibility of scien­
evidence,or experttific also one of competency. Hunger­but witness See

contrast,142ford, N.H. at 118. In our examination in of theVandebogart
ofreliability DNA evidence was an to scientificinquiry reliability only.as

Consequently, reliabilitybecause the of the theory techniquescientific and
underlying vary case,intestingforensic DNA would not each individual

admissibilitywe reviewed the of such de Vandebogartevidence novo. See
(DNA), 136 N.H. at Because the reliability376. scientific of the HGN test

case,not varyshould to the circumstance of eachaccording State v.cf.
(IdahoGarrett, 488, 1991),811 P.2d 490 we its reliabilityreview scientific

determination,and make our own without theindependently regard to
findings (DNA),of the Vandebogarttrial court. See 136 N.H. at 376.

II. HampshireNew Rule Evidence 702of

702,review admissibilityWe the of HGN in this case undertesting Rule
in accordance with the set forth in Daubert v. Dowprinciples Merrell
Pharmaceuticals, (1993).Inc., U.S.509 579 See Baker v.Valley Lumber

(2002). scientific,148 609Ingersoll-Rand, provides:N.H. Rule 702 “If
technical, or other assistspecialized knowledge will the trier of fact to

issue,understand the toevidence or determine a fact in a witness qualified
skill,expert education,as an by knowledge, experience, training, mayor

testify thereto in of an opinionthe form or otherwise.” N.H. R. Ev. 702.
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factors of thefollowingthe fourValley, adoptedIn weBaker
been)(and(1) can be hastheory techniquea ortest: whetherDaubert

to re­(2) subjected peerbeentested; theory techniquethe or haswhether
(3) particularerror rate of apotentialknown orpublication;view and the

(4) generallyor has beentheory techniquethetechnique; and whether
at148 N.H.community. Valley,scientific Bakerin the relevantaccepted

rate of a particularor erroranalyzing potential614. When the known
that the court should considerprovidesDaubert alsotechnique,scientific

a tech­controllingof standards scientific“the existence and maintenance
Daubert, aspectnot thisapply509 U.S. at 594. We didnique’s operation.”

it wasValleyerror rate factor in Baker becausepotentialof the known or
Nonetheless, andthe existenceproceedings.not relevant to those because

here,is issue we willgoverning testingmaintenance of standards HGN at
of the HGNreliabilitytheaspect analyzingconsider this additional when

702.test under Rule

Daubert, UnitedIn the framework of thesummarizing analytical
States Court that:Supreme explained

Rule 702 is ... a flexible one. Itsinquiry byThe envisioned
— evi-overarching subject validityis the scientific and thus the

—dentiary reliability principlesrelevance and of the that under-
course,focus,lie a must be onproposed solelysubmission. The of

principles methodology, theyand not on the conclusions that
generate.

Daubert, 509 U.S. at 594-95. the Daubert test does not standImportantly,
for the that or irrefut-proposition knowledgescientific must be absolute

(1994).145,able. State v. 139 N.H. 156 The CourtVandebogart,
acknowledged that “it be to conclude the subjectwould unreasonable that
of scientific must be known to atestimony certainty; arguably, there are

omitted).Daubert,no certainties in science.” 509 U.S. at 590 (quotations
Rather, the Court stated that the scientificproposed testimony “must be

— i.e.,supported by appropriate good grounds,validation based on what is
omitted). Indeed,(quotationsknown.” Id. we recognizedhave that

evidence does not have to infallible to If it of aid abe be admissible. is to
defense,judge jury,or its deficiencies or are a ofweaknesses matter which

affect the of the evidence but do not determine itsweight admissibility.
Arsenault, 109, (1975).Thus,State v. 115 provided profferredN.H. 111 the

reasoningscientific evidence rests on sound scientific or andmethodology
issue,can in itproperly applied requirementsbe to the facts meets the of

702,Rule even if the conclusion is novel or controversial. State v.See
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(Or. 1995)663,P.2dO’Key,899 678 (interpreting Federal Eule of Evidence
test).702under Daubert

III. HGN Testing

“The HGN test is one of several field sobriety bytests therecommended
Highway SafetyNational Traffic Administration to aid inofficers

determining whether a is Citydriver intoxicated.” Fargo v.of
(N.D. 1994).McLaughlin, 700,512 N.W.2d 703 It designedwas to detect

person’swhether a eyes demonstrate under certainnystagmus conditions.
O’Key, 899 P.2d at 673. Nystagmus is a well-known physiological
phenomenon that has been defined as rapidthe involuntary movement of

horizontal, vertical,the eyeball, which bemay rotary Ito,or mixed. v.State
(Haw.191, 1999).978 HGN,P.2d 196 App.Ct. isspecifically, the

“involuntary, rapid eyesoscillation of the which personoccurs when a
looks to the side at an andobject, byis an involuntarycharacterized

(back forth)pendular and movement of thejerking eye. differently,Stated
HGN is an of the toinability eyes maintain visual fixation theyas are

(inturned sidefrom to side other orjerking bounding).” O’Key,words 899
(citations, omitted).P.2d at 673 andquotations brackets theory“The

behind gazethe isnystagmus test that there is a strong correlation
between the amount of alcohol a person angleconsumes and the of onset of
the nystagmus.” City Fargo, 703-04;512 atN.W.2d see P.2dO’Key,899of

(HGNat 674 premised generalis on proposition that the automatic
tracking alcohol).of the eyes bymechanisms are affected

The HGN test is based on the observation of three different
physical manifestations which occur a personwhen is under the

(1) follow,influence of alcohol: the inability person visually,of a to
in ana smooth is inway, object that moved front thelaterally of

(2)person’s eyes; the inability to retain focus ofand the likelihood
of thejerking eyeball personwhen a moved orhas his her toeyes

vision; (3)rangethe extreme of and theperipheral reported
observation ofjerkingthat this the eyeball begins eyebefore the
has moved degrees gaze45 from the forward if the individual’s
BAC ... is percent.10 or higher.

The only needed to administerequipment the HGN test is a
stimulus, pen,such as a or thepenlight, officer’s Thefinger.

is positionedstimulus about twelve to fifteen ininches front of a
suspect’s eyes. graduallyAs the officer themoves stimulus

vision,towards the suspect’s ear and out of the field ofsuspect’s
the officer the suspect’s eyeballsobserves to detect three ofsigns

(measuredangleintoxication: an of ofonset thenystagmus from
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nose) less; or pro-or distinctforty-five degreesofsuspect’s
deviation;maximum horizontaleye’sat thenystagmusnounced

smoothly pursue the stimulus.inability eyesof the toand the

omitted).(citations, and bracketsIto, quotationsat 197978 P.2d
however, can suchalcohol, nystagmus,cause asother thanMany factors

labyrinth; problemsear physiologicalin an innerproblems individual’s
sunstroke,fatigue, glaucoma;oreyeand muscleepilepsy;such influenzaas

Id. atnicotine. 196.of such as caffeine orconsumptionthe substancesand
Nevertheless, research studies overthrough“it has been well-documented

nystagmusandeyealcohol intoxication affects movementyearsthe that
197;Id. at seeconsumption.”with alcoholpronouncedbecomes more

1994).(Tex.State, 759, App.766 Crim. HGNv. 880 S.W.2dEmerson
States, andfifty itsused law enforcement in alltesting byhas been

subjectthe ofcharacteristics, theory, acceptabilityscientific have beenand
803,State,Hawkins v. 476 S.E.2d 807judicialarticles andmany opinions.

(Ga. 1996).Ct. App.
the HGN test as circumstantialadmissibilityThe issue of of results

inrepeatedlyof intoxication has been scrutinized numerousevidence
See,cases, appellate began early e.g.,of which review as as 1985. Ballard v.

(Alaska Court,1998);State, Superior955 P.2d 931 Ct. State v. 718App.
(Ct.(Ariz. 1986); Joehnk, 1995);42 Cal. 6Rptr. App.P.2d 171 v. 2dPeople

(Md. 1995)State, 60, (appellatev. 664 65 n.4 Ct. Spec. App.Schultz A.2d
1985);admissibility as State v.began determining earlycourts HGN as

(Neb.Baue, 2000);191 State v. 649 N.W.2dHullinger,607 N.W.2d 253
(S.D. 2002). theaddressing admissibilityThe seminal case of HGN test

See, e.g., Taylor,at trial is State v. Court. State v. 694Superiorresults
(Me.907, 1997); case,512 In thatCity Fargo,A.2d 911 N.W.2d at 704.of

Court, considering treatises,Supreme expert testimony,the Arizona after
studies, thatempirical testingarticles and concluded HGN satisfied the

generalfor the hadFrye admissibility gainedstandard because test
Court,community. Superiorin the relevant scientific State v.acceptance

(D.C.181; States, 1013,FryeP.2d at United 293 F. 1014 Cir.718 v.cf.
1923). cautioned, however, theThe court that HGN test results would not

specificbe admissible to a driver’s BAC level at trial. State v.quantify
Court, 718 P.2d at 181.Superior

decision, the thecountrySince that courts around have addressed issue
admissibilityof of at trial as evidence of atestingthe HGN circumstantial

jurisdictions,In of have heldminoritydriver’s intoxication. a courts that
all,not at but rather to othertestingHGN is scientific is similar field

and is a ofsobriety upon police personaltests based officer’s observations
See,physical e.g.,a characteristics. State v. 451 N.W.2dMurphy,driver’s



730

(Iowa154, 157 (S.C.1990); Sullivan, 766, 1993).State v. 426 S.E.2d 769 In
jurisdictionsthose in testing scientific, however,which HGN is considered

a majority of courts have held that HGN testing is inadmissible criminal
trials as Ballard,circumstantial evidence of E.g.,intoxication. 955 P.2d at

(HGN testing940 Frye Joehnk,satisfies standard of 42admissibility); Cal.
n.3;Rptr. State, (Del.at 311,2d 12 Zimmerman v. 1997);693 A.2d 314

State, 24, (Fla. 1998);Williams v. 710 So. 2d 32 Hawkins,Dist. Ct. App.
808;476 S.E.2d at 694 atTaylor, (taking judicialA.2d 911-12 notice of

(Mont.Clark, 853,HGN v.reliability); 1988);Baue,State 762 P.2d 856-57
204;607 O’Key, test);N.W.2d at 899 P.2d at (applying687 Daubert

cases);Hullinger, (citing Emerson,649 N.W.2d at 256-58 880 atS.W.2d
768-69; (Wash. 2000).1151, 1159State v. Baity, 911P.2d

cases, Court,These like SuperiorState v. hold thethat results of HGN
are fortesting admissible a limited purpose, mayand not be used to

See, Ballard,a 940;Baue,establish BAC level at trial. e.g., 955 P.2d at 607
N.W.2d at 204. The testingcourts have stated that HGN is not sufficient to

intoxication, merely factor,establish is alongbut a with other field sobriety
tests, to be determiningconsidered when whether a driver is intoxicated.
Ballard, 940; 27 (Ill.Wiebler, 24,955 at PeopleP.2d v. 640 N.E.2d Ct.App.
1994).

TV.Daubert Application

Having expert testimony conjunctionreviewed the in with the wealth of
case from the country,law around thatwe conclude HGN evidence is
admissible under New of 702Hampshire Rule Evidence and forDaubert
the limited ofpurpose ofproviding circumstantial evidence intoxication.

A. Whether ortheory techniquethe can be and has been tested

First, theory test,the underlying the HGN field sobriety and the
test,ofvalidity the HGN can be and have been tested. “Numerous ...

reports of both field tests and laboratory investigations and studies
concerning published medical,the HGN test are in legal,the and
optometric O’Key,fields.” 899P.2d at 682.

At the evidentiary hearing, the State introduced one expertas of its two
witnesses, Bums,Doctor Marcelline Bums. Doctor a research psychologist

(Insti-one theand of founders of the Southern California Research Institute
tute), spenthas most of her career studying the effects of alcohol drugand

onuse human performance, emphasis drivingwith an on performance.
1975,Doctor Bums that inbeginningtestified she and other researchers

at the Institute forbegan conducting research the NHTSA theinto
HGN,ofdevelopment tests,of a fieldgroup sobriety including that officers

could theperform Following laboratoryat roadside. the initial research in
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sobrietyfieldrecommending three1977, reportapublishedthe Institute
test, the walk-and-one-legthe standlaw enforcement:byto be usedtests

into theconductedFurther studies weretest, HGN test.and theturn
research, andfieldandlaboratoryinvolved bothin 1981 thatHGN test

in 1990s.conducted thestudies werethree fieldseparate
studies, it determinedBurns’ wasaccuracy of DoctorIn terms of the

the BACregarding suspect’sarrest decisionmade the correctpolicethat
Thethe 1977 studies.duringthe time76% ofapproximatelylevel

in theto 95%approximatelydecisions roseof correct arrestpercentage
later studies.

Richman, alsooptometrist,anDoctor Jackexpert,Another State
eyethe of onin effect alcoholconcerninga 1994performed study

test,in the HGN andtraininghas extensiveDoctor Richmanmovements.
the properonagenciesnumerous law enforcementhas consulted for

that theHGN test. He testifiedrequired to administer theinstruction
on how tonew officersstudy policeof his 1994 was to instructpurpose

thatHe statednystagmus.administer the HGN test and evaluateproperly
inof the time thatpredicting87%approximatelyofficers were correct

at or .08. Therethe test had BAC levels aboveindividuals who failed HGN
validityand of thehearing reliabilityat the of thewas some criticism

criticism, however,ThisBums and Richman.bystudies conducted Doctors
of thetheory validityfact the andunderlyingdoes not obviate the that

haveHGN test can be and been tested.

subjected peerhas been to reviewtheory techniqueB. Whether the or
publicationand

dating to the 1950sSecond, scientific literature back“there is extensive
the un-critiques theorythe HGN test andthoroughlythat examines and

— the amountstrongtest that is a correlation betweenderlying that there
v.nystagmus.”and the onset of Statepersonof alcohol a consumes

349, (Del. 1996);Ruthardt, O’Key,Ct. see 899 P.2d atSuper.680 A.2d 357
Thus,Court,684; 718 P.2d at 182-84. the HGN test hasSuperiorState v.

wedisciplines,the relevant scientific andthoroughly bybeen scrutinized
tosubjected peerhas review andconclude that the HGN test been

publication.

and the ex-particular techniqueC. known or error rate apotentialThe of
operationcontrolling technique’sistence and maintenance standards theof

Third, or of andpotential testingwe consider the known error rate HGN
testing.of HGNcontrollingthe and maintenance standardsexistence

when to NHTSAaccordingDoctor Bums testified that administered
standards, is the three fieldthe test the most accurate and reliable ofHGN
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used,sobriety tests thereby rendering its rate of error lower than the
other sobrietyfield tests.

Both defense experts testified that in their opinion, the known and po-
tential error generatedrates the testby HGN are too Forhigh. example,
it was ofestablished that the rate byincorrect decisions officers for sub-
jects (falsewho ahad BAC level the leveltarget positives)below in Doctor

studyBurns’ initial 1977 was approximately positive47%. The false rate
dropped in study,to 9% the 1981 but torose between in18% and 24% later

Rizzo,field studies. Doctor Joseph a neuro-ophthalmologist, testified that
level significancethe of statistical that is ingenerally acceptable the medi-

community 5%,cal-scientific is which means there onlythat is a 5%
thatprobability the presented byresults have occurred chance.

Consequently, he testified the positivethat false rates testingfor HGN
is,were too high, therefore,and that the testHGN not a test.good

The expertsdefense testified that the HGN test was unreliable because
there were nystagmusother causes for that could cause false readings, and
that officers could have difficultyadministering the test inproperly the field.
The expertsdefense ifwere concerned that officers do not ask suspects
preliminary medical questions test,to theprior administering HGN which

manuals,notis under therequired NHTSA er-HGN test results could be
theyroneous because are produced by Further,other medical causes. the

ofuse the maximum gaze component of the HGN test anwas criticized as
unreliable indicator of intoxication because ofapproximately gen-the50%

populationeral exhibit atnystagmus maximum deviation. Both Doctor
Citron,Burns Doctor Josephand a ophthalmol-defense witness who is an

testified, however,ogist, that ofsome forms that oc-nystagmus naturally
cur would be and,not observable to an officer administering the HGN test
therefore, Moreover,would not lead to confusion over the results. Doctor
Rizzo testified that the most ofcommon cause is drugsHGN and alcohol.

While valid,concerns falseregarding positive are noreadings doubt
they do not undermine the scientific offoundation the HGN test:
intoxicated people exhibit anystagmus, properlyand administered HGN

will detect the nystagmus. Citytest 512Fargo, N.W.2d at 707. Concernsof
regarding positivefalse wouldreadings apply to other fieldequally so-

field,briety tests administered in the which are regularly admitted into evi-
dence. Id. Since these factors be explored throughcan cross-examination

trial,expertor testimony gooffered at to ofthey weightthe the HGN
Id.;evidence rather than admissibility.its P.2dBaity, 991 at 1159.

Furthermore, standards controlling the HGN test do exist. O’Key, 899
1984,P.2d at in684. theBeginning publishedNHTSA a manual to teach

police officers how to andadminister evaluate the results of field sobriety
tests, including manual,the HGN test. Id. The inwhich was revised 1995
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subjectthehaslaw and been2001, by enforcementis used nationwideand
QuigleySergeantId. Williamrefinement.”testing andof “exhaustive

are trained topolice officersHampshireNewhearingat the thattestified
Burns andthe manuals. Doctorsin NHTSAproceduresfollow the exact

trainingtheforth in NHTSAthe methods settestified thatRichman both
administer andto teach an officer towayan appropriatearemanuals

is atestingthat HGNagreedDoctor Citronthe HGN test. Evenevaluate
andcorrectly,to ifnystagmus performedtest detectscreeningvaluable

correctly past.in thethe testperformofficersthat he had observed
do not receiveofficersof that somepossibilityThere was evidence the

personallyare nottesting because all officerstraining in HGNproper
that an officerwas also establishedthe test. Itpracticingobserved HGN

withoutwritten examinationprogramtestsobrietycould the fieldpass
addition, there noIn iscorrectly.questionstheanswering HGN

ofadoptionto thepriorthat trainedfor officers wererequirement police
training.in HGNtest to participatethe HGN

not receivemaysome officersconcern thatplausiblethere is aWhile
HGN, adversely generalthethis affectstraining disagreein we thatproper

to theRather, generally goesconcernof HGN thisadmissibility the test.
There be circum-to introduced. couldthe beweight soughtof evidence

the admissi-traininglack of affectsstances, ahowever, where demonstrable
ofaccuracytheIto, at 205 attacks on(anySee 978P.2dbility of the evidence.

weightto of thegoof the test theor the administrationHGN test results
evidence).

or in thetheory techniquethegeneral acceptanceD. there isWhether of
communityrelevant scientific

testingHGN istheory techniqueand ofwe conclude that theFinally,
In v.Statecommunity.in relevant scientificaccepted thegenerally

Court, appro­Court determined that theSupremethe ArizonaSuperior
communitythe scientific includecomprisethat relevantpriate disciplines

Seeand criminalistics.safety, neurology,psychology, highwaybehavioral
Court, OregontheSubsequently,at 180.718 P.2dSuperiorState v.

tocommunityscope of the relevant scientificSupreme expandedCourt the
extent,and, optometry.to a lesserophthalmologyinclude pharmacology,

686; see Ruthardt, 680A.2d at 357 n.13.O’Key,899 P.2d at
Burns, and DoctorHere, psychologist,a and behavioralDoctor research

utilized as aRichman, testing,HGN as it isoptometrist,an testified that
test, in communities.generallyfield their scientificsobriety acceptedis

test isunwilling to that the HGNexperts agreedefense wereWhile both
communities, they agreed neverthe-accepted in their scientificgenerally

that the amountof andconsumptionless that HGN an indicator alcoholis



734

of alcohol addition,consumed will affect the ofamplitude nystagmus. In
both concededthey that HGN has been correlated with bloodcertain alco-

fact,hol levels. agreed test,In Doctor Citron thethat HGN when admin-
correctly,istered can detect whether a isperson under the influence of

alcohol, and that haveofficers administered the test incorrectly the past.
Further, while Doctor Rizzo was critical of the HGN test itsand useful-
ness, he admitted that he had littlerelatively background in HGNthe field
sobriety test and did applicationnot discuss its with others in his field.

Having reviewed law,the record in this case as well as the relevant case
—we conclude that theorythe underlying testingHGN that alcohol

consumption causes nystagmus, and that a trained officer can detect such
—nystagmus has gained general acceptance in the relevant scientific

See, Joehnk, 17;communities. e.g., Garrett,42 Cal. 2d atRptr. 811 P.2d at
491; City Fargo, 706;512 at O’Key,N.W.2d 899 P.2d at 686. But seeof

(Kan.Witte, 1992)v. 1110, 1121State 836 P.2d (reliability of HGN evidence
not settled in community).scientific Consequently, we find that the
following principles generalhave received acceptance in the relevant
scientific communities:

(1) (2)conjunctionHGN occurs in with alcohol consumption; its
BAC; (3)onset and distinctness are correlated to BAC in excess

of percent.10 can be estimated with reasonable fromaccuracy
the of the eyes’ tracking ability,combination anglethe of onset of
nystagmus degreeand the of nystagmus deviation;at maximum

(4)and officers can be trained to observe phenomenathese
sufficiently to estimate accurately whether BAC is above or

percent.below .10

Court, 181;State v. Superior 718 P.2d at O’Key,see 899 P.2d 686.at

Accordingly, we hold that the sobrietyHGN field test satisfies the
Daubert test of admissibility, and the results are admissible as

1)ofcircumstantial evidence intoxication. alsoWe hold that: HGN results
cannot be introduced at trial for the purpose of establishing a defendant’s

2)level;BAC and the results are not sufficient alone to establish
Baue, 204;Ballard,intoxication. 607 N.W.2d at 955 at Finally,P.2d 940. we

decisis,note that under the doctrine of stare our todaydecision will be
and, result,binding as a courts will not be required to establish the

reliabilityscientific theof HGN test under HampshireNew Rule of
Evidence 702 in future cases. See Providence v.Mut. Fire Ins. Co.
Scanlon, (1994)301, 303-04 doctrine).138N.H. (explaining stare decisis
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TrialTestimonyV at

test,the theunder Daubertresults are admissibleWhile HGN test
who cana witnesspresent qualifiedmust stillof evidenceproponent such

Ballard, P.2d at 941.955subject.about the Seetestify

administeredofficer whopoliceallow thejurisdictionsA ofmajority
results,testregardingtrial thetestifyto atHGN testand evaluated the

Joehnk, 42 Cal.E.g., Rptr.is established.the foundationprovided proper
421, 424912; 551 N.W.2d18; Berger,State v.Taylor, 694 A.2d at2d at

cases). These courts(Mich. 1996); (citingat 205Baue, 607 N.W.2dApp.Ct.
foundation, putmustthe Stateproperto athat establishagree generally

isHGN testadministered thepolicethe officer whoevidence thatforth
atadministeredproperlyand that the test wastrained in the procedure

424; Wiebler,912; N.W.2d atBerger,694 A.2d at 551that See Taylor,time.
officer’sdescribingofshould consist(proper640 at 27 foundationN.E.2d

showingand thatadministering HGN testand inexperienceeducation
determinedalreadywe havefollowed Sincecorrectly procedure).officer
reliable,test athe areunderlying HGNprinciplesthat the scientific

testintroduce the HGNmayofficerqualified policeandproperly trained
atJoehnk, 42 Cal. 2d 18.Rptr.at trial. Seeresults

above, in thefind reversible errorof we nolight holdingsIn our
Accordingly,trial.of at the defendant’stestingHGN evidenceadmission

we his conviction.affirm

Affirmed.

Nadeau, JJ.,Brock, C.J., and concurred.and Broderick
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