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information to law enforcement. “When reviewing the sufficiency of the
evidence, whether,we ask uponbased all the evidence and all reasonable

it,inferences from when considered light State,in a most favorable to the
any rational trier of fact could beyondhave found a reasonable thatdoubt
the defendant guilty.” (2000)was v. Clyde, 388,State 145 N.H. 389

omitted). Here,(quotations when confronted by police regarding her
defendant,statements to the newspaper, the rather than retracting those

all,statements or nomaking comment at confirmed her previous
addition,statements. In she told the officers that she badgesthe“want[ed]

from the gone.”officers
theseConsidering facts in the light State,most favorable to the a

rational trier of fact could conclude beyond a reasonable doubt that the
defendant thegave police false information with the purpose of inducing
police to believe that personanother has 641:4,committed an offense. RSA

Further,I. even under the majority’s statute,ofreading the a rational
trier of fact could beyondconclude a reasonable doubt that the defendant
provided this information for the purpose of agenerating criminal
investigation.

Based upon the Iforegoing, respectfully dissent.
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(Susan McGinnis, attorney,P.McLaughlin, attorney generalT.Philip
and for theorally),on the brief State.

defender, Concord,Rothstein, byofappellateDavid chiefdeputyM.
and for the defendant.orally,brief

Gordon,Brock, defendant, guilty byB. found aC.J. The Steven was
assault, 632-A:2aggravatedof five of felonious sexual RSAjury counts

(amended(1996)2002), and two counts of RSA 633:1(Supp. kidnapping,
2001). J.) toThe Trial Court sentenced the defendant consecutive(Coffey,

of on four counts ofimprisonment twenty forty yearsterms of to
assault, of life withoutaggravated felonious sexual a consecutive sentence

andaggravatedon the fifth count of felonious sexual assaultparole
on the two counts ofyearconsecutive seven and one-half to fifteen terms

convictions, the and remandWe affirm the vacate sentenceskidnapping.
resentencing.for

Griffith,18, 1998, victims, left a inJuly Young partyOn the two and
They walking alongBeach at around 1:45 a.m. were the beachHampton

defendant into his car at He drove to agunpoint.when the ordered them
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wooded area in Portsmouth and stopped the car. The defendant screamed
women,at the ordering them to take their off.clothes The defendant

ordered at toYoung gunpoint engage Griffith,in oral sex with then forced
her to have oral sex with him. He anally raped Young and then vaginally

Griffithraped while the atpointing gun Young. He then ordered the
to get laywomen out of the car face ground.down on the He told themand.

he would shoot theythem if looked at the car or the license plate. The
defendant said he would throw their clothes out of the car after he left.

off,The car thendrove and the womenstopped, heard a man shouting.
back,Afraid the defendant was coming they ran in opposite directions.

Young hid in some nettles and bushes. After quite a while she decided to
get up because the nettles hurt and she was covered with flies. She could
hear callingGriffith her over and over but she didn’t answer because she
was afraid the defendant had captured Griffith and was forcing her to call
to Young.lure itEventually, gettingas was thelight, women found each

byother thefollowing naked,sounds of their voices. Both women were
scratches,covered with Theyand lost. found their way to a house and

knocked on the door.
Stokel,Patrieia on hersitting porch a.m.,around 5:30 Youngheard and

Griffith Thecrying. women told her they had been andraped asked that
police.she call the When officers from the Portsmouth Police Department

arrived, they found Young scratched,and Griffith were bleeding,
shaken, shocked,physically and upset. Griffith told the police that a man

gunwith a had pulled up and ordered getthem to in his car.
The women were taken to RegionalPortsmouth Hospital theywhere

were interviewed and treated by personnel.medical They cryingwere and
frightened. Griffith refused to let the doctor examine her. She told the

Gilston,physician, Dr. they had been abducted and atraped gunpoint.
Griffith was given medications to andprevent treat sexually transmitted
diseases and to prevent pregnancy. Young also told the doctor that they
had been gunpoint.abducted at wasYoung examined the doctorby who
found that she was covered with andabrasions and ascratches suffered
fresh, acute shot,tear on her Young givenanus. was a tetanus medications
to prevent and treat sexually transmitted diseases and an HIV test.

July 23,1998,On the defendant’s probation officer received a collect call
from the defendant Belgium.who was in The defendant admitted that he

20,1998,assaulted the Julyvictims. On the Portsmouth Police Department
issued a warrant for the defendant’s arrest. An extradition wasrequest
sent Belgium.to The defendant was extradited to the United States and
arraigned in the Portsmouth 24,1999.District Court on February

(1)The defendant raises six issues on appeal: whether the trial court
erred in lifeimposing 632-A:10-a, 2002);a sentence under RSA III (Supp.
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whichBelgium,torequest(2) extraditionHampshire’sNewwhether
assaultfelonious sexualaggravatedforpenaltythe maximumstated that

(3)penalties;severeof moreimpositiontheyears, precludedtwentywas
after thea mistrialhave declaredtrial court shouldthewhether
had beenthe defendantthe thatjuryofficer toldprobationdefendant’s

chargedas theeveningon the samea nightcluboutsidestalking people
hearsay(4) erroneously admittedoffenses; trial courtwhether the

injurybodilythe seriousevidence; (5) proveState failed towhether the
(6) courtindictments; the trialand whetherkidnappingof itselement

the on consent.juryinstructederroneously

SentencingI.

insexual assaultfeloniousaggravatedconvicted ofThe wasdefendant
counted the defendant’scase, the trial courtin thissentencingAt his1993.

involvingconviction, chargesforthe convictionsconviction as his first1993
involvingchargesforand the convictionshis second convictionGriffith as

ofprovisionsthen theappliedThe courthis third conviction.Young as
Theparole.without632-A:10-a, a life sentenceimposedIII andRSA

had oneonlyhecourt erred becauseon that theargues appealdefendant
thewithinfelonious sexual assaultfor aggravatedconvictionprevious

of the statute.meaning
2002) that aa court finds632-A:10-a, (Supp. provides: “[I]fIIRSA

...,632-A:2 theunder RSAhas been convictedpreviouslydefendant
tois notmaximum sentence whichto adefendant shall be sentenced

Vzof the maximum.”minimum which is not to exceed40 and ayearsexceed
a“if the finds thatthat courtprovidesIII of the statuteSubsection

2 under RSAof or more offensesconvictedpreviouslydefendant has been
andimprisonmentto life..., defendant shall be sentenced632-A:2 the

“previouslytime.” The termanyfor ateligible paroleshall not be
merits,on the orby trial“anydefined as conviction obtainedconvicted” is
knowing,evidencingand athe assistance of counselnegotiated plea with
provided,rights,of the defendant’svoluntaryand waiverintelligent

632-A:10-a,IVRSAhowever, required.”is notprevious imprisonmentthat
2002).(Supp.

the trial court stated:hearingAt the sentencing

just simply... It“previouslycalls for convicted.”The statute
in thislegislature’sthe intentthe to believeimaginationstrains

moreor three orrapean individual to twocase would be to allow
seems to mecall that one conviction. Itnightwomen in one and
one womanagainstof assaultsclear that the seriesquite

conviction, againsta of assaultsone and seriesconstitutes
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another woman constitutes an additional conviction. And I am
considering it as such----It doesn’t seem to me to make kindany
of yousense to consider that can two or three orrape more
women in one and that’s not considered anight prior conviction.
As itfar as I’m concerned was in time. Theprevious convictions
came in one another.right after And the conduct does not have to
be conviction.subsequent to the

The question statutoryon is whether theappeal language “previously
construed, did,convicted of 2 or more offenses” should be as the trial court

to mean literally any regardlesstwo convictions of whether they were
“simultaneously aduring singlecommitted of criminal orspasm activity,”

the phrasewhether references the number of occasions on aprior which
indefendant has and been ofengaged aggravatedconvicted felonious

Towne, 880, (2d Cir.),sexual assault. v.United States 870 F.2d 889 cert.
denied, (1989).490 U.S. 1101 We interpretedhave not the words

convicted” the context of“previously multiplein convictions out ofarising
(2002)Gordon, 681,one criminal State 148transaction. v. N.H. 684Cf.

(term “previously does not requireconvicted” offenses to infollow
enhancement).chronological order for ofpurposes Amongsentence other

issue,jurisdictions, “splitthere is a of on ofauthority this the resolution
often thedepends language particularwhich on of the statute under

consideration opinionand the court’s of what such a ispurpose statute
Annotation,intended to serve.” Chronological or Procedural Sequence of

Former Convictions Affecting Penaltyas Enhancement Underof
Statutes, (2001).263, 263Habitual 7 A.L.R. 5thOffender

When the alanguage of statute is we look theambiguous, beyond
language to the legislature.determine intent of the v.Larose
Superintendent, Admin., 364,Hillsborough County 142Correction N.H.

(1997).366 We the ambiguousconclude that statute is and therefore turn
its legislativeto history.

1991,In the Senate an ad legislativeestablished hoc committee charged
reviewing Hampshire’swith New Therape laws. committee heard

duringextensive itstestimony investigation,three-month both from
assaulted,people “who have been know someone been sexuallyor who has

and those who work in with the justice system.”or criminal REPORT OF
Hampshire’s RapeJointthe Ad Hoc Committee to Review New

(Report).27,1992)at 1 (JanuaryLaws As the REPORT states:

Many who the spentcame before committee had a considerable
amount of time thereviewing sexual assault statutes over the
past years, theytwo and made suggestedseveral revisions to
these have been incorporatedstatutes which into proposed



715

the issue ofaroundmuch discussionThere waslegislation.
Thesentences.minimummandatorysentencing, particularly

of dorapeconvictedindividualsthat mostconsensus wasgeneral
felt thereit wasAlthoughsentence.an appropriatenot receive

sentencinginof timelengththeto increasewas a need
thatagreedit wasoffenders,repeatguidelines, particularly for

wouldfirst time convictionsforminimum sentencesmandatory
effect.a detrimentalhave

added).(emphasisat 3-4Id.
472,SB whichincludinglegislation,proposeddraftedThe committee

BillReport, “Senatein theexplainedAschapter 632-A.RSAamended
to RSAsectionpenaltyand asectionstrongly-worded purpose472 adds a

thatcommitteeof thethe clear consensusis to showThe intent632-A.
and, in thepenaltiesseverecrimes should faceof theseconvictedpersons

the minimum sentencefactors, at leastshould servemitigatingofabsence
Report that the “committeeThe statesId. at 5.under the law.”provided

felonious sexualaggravatedforpenaltiesthat therecommendsstrongly
offense. For a secondfor the firstyearsto 10 to 20be raisedassault

and if a defendantyear20 40 sentenceoffense, mandatorya toproposewe
lifetimes, mandatoryrecommendthan two weconvicted morehas been

revisedof theat 6. The sectionpurposeId.parole.”withoutimprisonment
statute states:

shall besexual assault crimesthe of this State thatpolicyis[I]t
are, andthey trulythatof violencetreated as the heinous crimes

toshall be sentencedof those crimespersonsthat convicted
fines. Inliberty heavyof andincluding the losspenalties,severe

courtgeneralit is the intention of thepolicy,of thisfurtherance
crimes, ofin the absenceof assaultthat convicted sexualpersons

factors, least the minimum sentenceserve attruly mitigating
under the law.provided

1992,254:1.Laws

theintent thatlegislature’sthis reflects thehistoryWe believe
aindicates thatNothing historyoffenders. in therepeatis aimed atstatute

to toapplywithout is intendedimprisonment paroleof lifesentence
singleof aconvictions as a resultacquirewho to threehappenindividuals

(8th847,819 F.2d 850Montgomery,See States v.episode.criminal United
of1987) (convictions partof two victims asrapefor simultaneousCir.
ofpurposesconviction forsingleconstitutes acontinuous course of conduct

enhancement).sentence
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addition oflegislative history,In to the the intent the islegislation
whole,theby examining“determined construction of the statute as a and

not isolatedsimply by examining words and therein.”phrases Appeal of
(2000).Mikell, 435,145 N.H. 439 The subsections of RSA 632-A:10-a

enhance the the withseverity applicableof sentence each additional
conviction.A first a of ten to arequires twenty years,conviction sentence
second conviction a sentence of torequires twenty forty years, and a third

requiresconviction a sentence of withoutmandatory parole.life RSA 632-
I(b)-III.A:10-a, construction,Under the trial court’s a defendant who

simultaneoussexually assaulted three victims in one criminal episode
a ofwould receive sentence life without This notparole. conclusion is

scheme,by the asupported statutory considered as whole.
The State argues that the defendant’s theinterpretation“[u]nder of

statute, persona acould commit series of unrelated sexual aassaults over
time,ofperiod finally charges,be indicted on all the theconsolidate

trial,for onlymatters and be ‘convicted’ one time for the ofpurposes
sentencing multipleunder RSA 632-A:10-a.” The whetherquestion

arising multipleconvictions from criminal should asepisodes be treated
separate regardless judicialconvictions of the number of proceedings

beyondinvolved is the of thisscope case. We leave its resolution for a case
which raises the factualappropriate circumstances.

II. Extradition Treaty

The defendant was extradited from to stand inBelgium trial
Rockingham County chargeson counts ofincluding aggravatedfive
felonious sexual assault. theIn extradition the Staterequest, specified that

assaultaggravated twentyfelonious sexual carried a maximum ofpenalty
years imprisonment. arguesThe defendant that the State theviolated

of specialtydoctrine contained in the treatyextradition when it obtained
of fourpenalties forty years on counts and life without parole on a fifth

of aggravatedcount felonious sexual assault without obtainingfirst
Belgium’s consent. The thatarguesState the defendant lacks tostanding

araise the doctrinechallenge specialty.under of Assuming, without
deciding, that the defendant has thatstanding, we hold the trial court did

Gordon, 324, (2001)err. Seenot State v. 146 N.H. (assuming326 defendant
standing, objections mayhas the he raise limited toare those which

Belgium might be aconsider to breach of the extradition treaty).
“Under the thatspecialty,doctrine of a nation receives a criminal

defendant pursuant treaty tryto an extradition the defendantmay only for
thethose offenses for which other nation granted extradition.” United

(11thPuentes, 1567, 1572 Cir.), denied,v.States 50 F.3d cert. 516 U.S. 933
(1995). “The doctrine specialty principleof embodies the of international



717

abroad, Unitedtheprosecutionsinits own citizenstocomity: protect
inon prosecutionsplacedwill honor limitationsthat itguaranteesStates

theonlyexists toof specialtythe doctrineProtection ofUnited States.the
Lazarevich,States v.wishes.” Unitedsurrendering countrythat theextent

omitted), cert.(9th Cir.) citationand1061, (quotations1063147 F.3d
are to construed(1998). treaties be“Extraditiondenied, U.S. 975525

triedto bei.e., fugitivesofthe surrendertheirliberally purpose,to effect
(8th549,Wiebe, 733 F.2d 554United States v.offenses.”allegedfor their

1984).Cir.
United1(c) thetreaty between15, of the extraditionArticle section

mayTreatyunder this“A extraditedpersonBelgium provides:States and
for ...exceptStatedetained, tried, Requestingin thepunishedornot be

StateRequestedof theauthorityexecutivefor thean offense which
Treaty, 15,art.detention, trial, or punishment.”to the person’sconsents

themeans that1(c). languagethisarguesdefendant thatsec. The
to the extentthe extraditedpersoncan only punishStaterequesting

disagree.State. Weby requestedtheapproved
statute, to itswe first lookconstruing aconstruing treaty,a as in“In

(1stLi, 56, 62206 F.3dUnited States v.meaning.”to determine itsterms
(2000).Cir.) omitted), denied, treaty956 Thecert. 531 U.S.(quotation

a extraditionbe included in validthe documents that mustspecifies
describing the“the text of the lawOne those documents isrequest. of

2(d).Treaty, 7, requirementsec. Thisfor the offense.” art.punishment
State, whether theBelgium, to determinethe in this caserequestedallows

Article 2an extraditable offense.soughtfor which extradition is isoffense
“punishableto those that aretreatyof the limits extraditable offenses

of for aby libertyContracting deprivationthe in both Statesunder laws
a severe Id.year by penalty.”of more than one or moreperiodmaximum

2, 1.art. sec.
offense, thean offense is an extraditabledetermining“In whether

(a) elements of theonlyconsider the essentialContracting States: shall
4(a).2, Oncethe of both states.” Id. art. sec.punishableoffense under laws

offense, it must also befor anapprovedextradition has been extraditable
if do not fulfilltheyother evenpenalties,for lesser offenses andgranted

2,more. Id. art. sec.yearof a orpunishmentthe of minimumrequirement
4.Id. art.politicalbe for offenses.may granted5. Extradition not
inby deathpunishablerefused if the offense ismayExtradition also be

carrycountry agrees not toin unless thiscountry, Belgium,this but not
art. 6.penalty.out a death Id.

ofpurposethat thethe conclusionsupportThese provisions
satisfyassault is tofor felonious sexualspecifying penalty aggravatedthe
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requirement treatythe in that punishablethe the was morebyoffense
year,than one not the sentence wouldimposedthat be limited to the

minimum State ofprovided by specialtyour law. The doctrine limitsplaces
on the for a defendant maywhich be but not on theprosecutedoffenses

imposed,sentence it is a sentenceunless of death. See United States v.
Tse, (1st 1998) (doctrine200, 204135 Cir.F.3d aspecialty “requiresof that
requesting not a defendant othercountry prosecute for than thoseoffenses

added)); Gordon,granted”for which extradition (emphasiswas State v.
N.H.146 at 327.

III. TestimonyProbation Officer’s

The officer theprobationdefendant’s testified to statements made by
defendant callduring Belgium. prosecutor, havinga from Thetelephone

witness,the leadpermissioncourt’s to the asked whether the defendant
that in“anything nightsaid else about Portsmouth?” The officerprobation
—answered, “He inprior priorsaid to the incident Portsmouth he had

stalking nightbeen some outsidepeople Matthew’s club.” The defendant
objected aand moved for mistrial. The court ruled that the answer was
non-responsive to the not thequestion, partintentional on of the State and

groundsnot for a A given bymistrial. curative instruction was the court.
The defendant thisargues testimony prejudicialthat was so that the trial

had tocourt declare a mistrial.
mistrial,“To justify prejudicial testimonya must be more than

inadmissible, injusticeit must constitute an that beirreparable cannot
(1994)by jury 503,cured instructions.” State v. 138 N.H.Rogers, 505
(2000).omitted); Kerwin, 357,see State v. 144 N.H.(quotation 358-59

an exerciseAbsent unsustainable of the discretion afforded to the trial
effect,because of optimal vantage point measuring prejudicialcourt its for

Id.;we will not trial court’s adenyreverse the decision to mistrial. see
295, (2001)Lambert,v.State 147 N.H. 296 (explaining unsustainable

standard).exercise of discretion

significantThe had to thejury priorheard evidence challenged
bystatement the theprobation officer. This evidence included that

defendant had and at theraped gunpointabducted two victims and
any clothes,abandoned them without that the victims had been physically

and hospital,harmed treated at a that the defendant’s rental car was found
scene,the clothing,at as was the victims’ that the defendant had admitted

women,hethat had assaulted the and that he had fled the country. Given
evidence, immediatelythis and the curative the juryinstruction to

following probation statement,the officer’s that the didwe hold defendant
Smart,injustice. 639,not suffer an 650irreparable See State v. 136 N.H.
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denied,instructions), cert.court’s(1993) (it followsjurythatpresumedis
(1993).510 U.S. 917

HearsayIV.

notthe and didafter assaultslongStates notleft the UnitedGriffith
statementstrial, State introducedAt thedefendant’s trial.at thetestify

throughhospitaltaken to theshe waspoliceto the beforebymade Griffith
as excitedthe statementsThe court admittedPolice Officer.a Portsmouth

toGriffith madeaddition, introduced statementsthe Stateutterances. In
trialThetreating physician.thehospital throughat themedical personnel

of medicalfor the purposeas statementsthe statementscourt allowed
erred inthat the trial courtarguesThe defendantor treatment.diagnosis

these statements.admitting
one of thethey fall withinare “inadmissible unlessHearsay statements

(2001).Francoeur, 83, 86146 N.H.State v.hearsayto the rule.”exceptions
admissibilitythe of evidencerulinga trial court’s onWe will not reverse

Id.; Lambert, 147 N.H.exercise of discretion. seeabsent an unsustainable
ruling clearlythe “court’s wasat The defendant must show that296.
Lambert,his case.” 147 N.H.prejudiceor unreasonable to the ofuntenable

omitted).at 296 (quotation

A. Excited Utterance

thehearsay permitsto the ruleexceptionThe excited utterance
or condition“relating startlingof to a eventhearsayadmission statements

the event orbyunder the and excitement causedmade while stress
803(2).condition.” N.H. R. Ev.

beinga few minutes ofThe to Stokel’s house withinpolice responded
questionIn to Officer Mansfield’s to tell her whatresponsesummoned.

gun pulled upthat a man with ahappened, responded by sayingGriffith
to in his car. While the defendantYoung getand ordered Griffith and

startlingtime thegreat separatingadmits that there was not a deal of
— — policeand Griffith’s statement to therapeevent abduction and

reflectofficer, there was time for Griffith toargues amplehe that because
events, linchpinthat is the ofspontaneitythe “her statement lacked theon

exception.”the excited utterance
rules,hearsayto the thereviewing advisoryAfter case law and the notes

inthat under the circumstancesjudge quitetrial stated: “I’m convinced
utterance,case, unfolded,this as the has that this is an excitedevidence

— the to contrive orgirls opportunitythat these that these did not have
of excitementquiteam convinced that this conditionmisrepresent____I

reflect at that in time.”temporarily girls’ capacity pointhad stilled these to
agree ruling.We with the trial court’s
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To qualify utterance,as an excited the statement “must be a
spontaneous verbal reaction to some startling event,or shocking made at a
time when the speaker was still in a state of nervous producedexcitement

event,by that and before he had time to contrive or misrepresent.” v.State
Lesnick, 121, 128 (1996).141 N.H. At pointthe in the trial when the State
offered the police officer’s testimony, the evidence already presented
included details of the terrifying events of the abduction at gunpoint, the
rapes women,at ofgunpoint both their abandonment in an unfamiliar
location without any clothing, and their walk to Stokel’s house in search of
help. Testimony of Stokel and Officer Mansfield indicated that Griffith and

wereYoung upset, trembling, shaking, and crying. There is no doubt that
the events that had taken thatplace day were or“startling andshocking”
that Griffith upset bywas still those events at the spoketime she with
Officer Mansfield. The trial court’s exercise of discretion is sustainable.

B. Medical Diagnosis

Griffith and Young were taken to Portsmouth Regional Hospital and
treated in the emergency room Dr.by Gilston. Dr. Gilston testified that
Griffith told him she had been abducted at gunpoint.

803(4)New Hampshire Rule of Evidence excepts from the rulehearsay

statements made for purposes of medical diagnosis or treatment
and describing medical history, pastor or present symptoms,

sensations,pain, or or the inception or general character of the
cause or external source thereof insofar as reasonably pertinent

treatment,to diagnosis or regardless of to whom the statements
made,are made,or when the court,statements are if the in its

discretion, affirmatively finds that the proffered statements were
made under circumstances theirindicating trustworthiness.

803(4).N.H. R. 803(4),Ev. In applying Rule the trial court considers “the
intent;declarant’s the subject statements;matter of the and whether there

are circumstances indicating the trustworthiness of the statements.” State
Lowe, (1995).271, 273v. 140N.H.

The arguesdefendant that because Griffith did not intend to allow
her,the doctor to examine the rationale that such statements are

inherently reliable thebecause declarant has a instake her accurate
diagnosis and trial,treatment was not present. At the objecteddefendant
to the introduction of Doctor testimonyGilston’s on the grounds that the
doctor’s primary inpurpose examining Griffith gainwas to evidence for

possible case,the criminal not for the purposes of medical treatment. The
trial court disagreed, stating that “the doctor made it clear in his
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— forstrictlythat it’s a evaluation. The first istestimony two-phase
treatment, legal gathering____Thismedical and the second is for evidence

— kit,young lady go through rapethis made it clear she didn’t want to the
go through legal evidence-gathering purpose,so she didn’t want to the but

hospital, Althoughshe was there at the she was there to be treated.”
physical by physicianGriffith declined a examination the as of thepart

rape process, accepted sexuallykit she treatment for transmitted diseases
pregnancy.and This the conclusion that she made statements tosupports

the in order to “obtain an accurate orphysician diagnosis proper
(2000)Soldi, 571, 576 omitted).treatment.” State v. 145N.H. (quotation

V. Sufficiency Evidenceof

The defendant argues presentthat the State failed to sufficient evidence
hethat inflicted serious on Griffith and inbodily injury Young the course

of committing the crime of “Inkidnapping. appeal challengingan the
evidence,sufficiency of the the provingdefendant carries the burden of

fact,that no rational trier of inviewing lightthe evidence the most
State,favorable to the could have guilt beyondfound a reasonable doubt.”

62, (2001) omitted).Dugas,State v. 147 N.H. 66 (quotation and brackets
“This burden of a defendant who his conviction isappeals heavy.” State v.
LaRose, (1985).146, 152127N.H.

633:1, II,Under RSA is a A the“Kidnapping felonyclass unless actor
voluntarily releases the victim inbodily injurywithout serious and a safe

trial, inplace prior to which case it is a class B Thefelony.” phrase “serious
bodily injury” “any severe,is defined as harm to the body which causes
permanent protractedor loss of or to the orimpairment health of the

(1996).625:11,function of any part body.”of the RSA VI
readingfair of ‘serious bodily injury’“[A] could include within its

definition psychologicalthe serious of ainjuries rape victim.” State v.
Goodwin, 862, (1978); 298,118 N.H. 868 see State v. 137Wisowaty, N.H.

(1993)(serious307 bodily injury includes psychological injuries and mental
The trieranguish). “mayof fact consider anguishmental of a victim torape

determine whether the victim has suffered serious bodily injury.”
Goodwin, 118 N.H. at 868. A victim’s fear that the defendant togoingwas
shoot and kill her “during the sexual assault was relevant to whether she
suffered psychological harm or mental anguish, and thus was toexposed
serious bodily injury, during the incident.” Wisowaty, 137N.H. at 306-07.

Having apparently car,blacked out enteringafter the defendant’s
woke toYoung up the defendant screaming, over and over to takeagain,

her f_ing clothes off. It was dark and the car was surrounded by trees
and Youngbushes. was scared that the defendant would shoot and rape
her. She did what the defendant told her because thought goingshe he was
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to kill her. defendant held a to hergun head and herforced to watchThe.
her friend being raped. Griffith screaming Youngwas at to do what the
defendant asked because he had gun.a Griffith Youngand were both
crying and thebegged defendant to killnot them and let them go.to The
defendant themordered out of the car and told them he would shoot them

theyif looked at plate.the license The women were then left lying naked
face down on ground.the theHearing shouting,defendant the women
thought the wasdefendant back to killcoming theythem and ran in
different todirections hide.

other,Eventually finding Youngeach appeared to in shockbe and both
women were naked and covered with scratches. thanMore three hours
from the defendant,time were thethey by theyabducted found Stokel’s

help.house and Thesought embarrassed,women were distraught, upset,
trembling, shaking, sitting togetherclose and crying. Griffith felt sick and

notwould let the emergency performroom doctor vaginala exam. Young
felt sick goand to back Youngwanted to Ireland. towas found have a tear
on her ananus almost inch long. Concerned she would AIDSget or other
diseases, tookYoung medications and had a test. policeblood The
detective who was with the 7women from a.m. until or 4 p.m.3 testified

theythat toappeared be in shock theupsetand whole time.

These supportfacts a that thesefinding victims suffered serious
mental holdanguish. We that upon“based all the evidence and all

it,reasonable inferences from when considered in a mostlight favorable to
State,”the the evidence was to supportsufficient the jury’s finding that

the defendant tofailed release these victims without serious bodily injury.
Clyde, 145N.H. at 389.

VI. Consent Instruction

The arguesdefendant that the trial court’s jury instruction on consent
was erroneous and that he tois entitled a new trial. After review of the
briefs and the record on appeal, we conclude that this argument is without
merit and no further Vogel 321, 322warrants discussion. v. 137Vogel, N.H.
(1993).

We hold that the trial court imposingerred in a of lifesentence without
onparole the fifth count of aggravated felonious sexual assault. Because

the life maysentence have been a in thefactor court’s choice of sentences
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forand remandthe sentencesoffenses, vacate all ofwethe otheron
resentencing.

vacated; resentencing.remandedsentencesaffirmed;Convictions for

JJ.,Galway,C.J., andMurphy, and Smithconcurred;Nadeau, J.,
490:3, concurred.under RSAassignedspeciallyjustices,courtsuperior
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