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while he asleep,was and that he was not ofreally aware what he was
doing. arguesThe State that the evidence that the defendant requested
the two girls to kiss was relevant to undermine credibilityhis and to show
his intent to have sexual relations with the agreevictim. We that the
testimony relevant jurywas because the could interpretedhave it as
evidence that the defendant was an active participant in sexualized contact
with the victim rather than a passive recipient of the victim’s advances.

arguesThe defendant of girlsthat evidence his for the torequest kiss
one an juryanother was invitation to the to make the leapinferential pro-

(2001).Woodard,scribed in v. 221State 146 N.H. is easilyWoodard distin-
Woodard,guishable. In the defendant was convicted of felonious sexual

Woodard,assault a same-sexagainst victim. 146 N.H. at 222. We con-
cluded that evidence that the defendant had engaged in a homosexual rela-
tionship yearswith the victim’s afterparent two the on the victimassaults
had limited probative substantially outweighedvalue that was by the dan-
ger of unfair Weprejudice. Id. at 224-25. stated that forpotential jurorthe
bias against homosexual conduct created the danger prejudice.of Id. at
225.

In case,this the evidence was relevant as above. Theexplained testi-
tomony conduct,did not relate the homosexual and the defen-defendant’s

charged assaults;dant was not with homosexual was poten-thus there less
tial inprejudice than Woodard. It not anwas unsustainable exercise of
discretion for the trial court to that the probativeconclude value of the evi-
dence substantially bywas not the unfairoutweighed danger prejudice.of

Affirmed.

Nadeau, JJ.,Duggan,Dalianis and concurred.
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(K.Atwood,& of Clawson on the brief andClauson Hanover William
orally), petitioner.for the

(RonnaWise, P.C., of F. WiseBowers & ConcordMcSwiney, Semple,
brief, orally),on for theand Patrick J. Sheehan the and Ms. Wise

respondent.

Broderick, Sutton, appealsJ. The Anne C. from the finalpetitioner,
Pletcher,B. andby (Larry Esq.)divorce decree recommended a Master

J.).Family (Cyr,the Division We affirm.approved by
in of threeparties parentsThe were married 1970 and are the adult

Sutton, Jr.,John E.During marriage, respondent,children. the the
and, 1981, has been as aemployed surgeonattended medical school since

(medical center). Theby petitionerDartmouth-Hitchcock Medical Center
has a has not worked since the birth of thetwo-year nursing degree but

1976,in and her license hasparties’ nursing expired.first child
2000,August petitioner two-dayIn the filed a libel for divorce. After a

2001,in the trial a divorce on the ofhearing April granted groundcourt
2002). At the time of therespondent’s adultery. (Supp.the See RSA 458:7

Thehearing, parties fifty-two years age. respondent’sthe were ofboth
$415,621$252,473 insalary expectedannual was and was to increase to

addition,he In he in threeage sixty-four. participated2013 when reaches
401(k)plans plan,retirement with the medical center: a which was valued

$637,000 2001;in pension plan; non-qualifiedat a defined benefit and a
supplemental plan.retirement
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The defined benefit pension plan “qualified”is to receive tax benefits
law; thus,under federal the annual compensation taken into account to

calculate pension benefits cannot exceed a certain sum. See 26 U.S.C.A.
401(a)(17) (2002).§ The federal compensation $170,000.limit in 2001 was

aAs result of this limit and in order to meet promiseits to its employees
benefits,about pension the medical center established a supplemental

benefit,retirement which paid annuallyis to plan participants and is
2001,subject to taxation. In respondent $9,000the received over in

supplemental 2004,In agebenefits. at fifty-five, he will receive over
$24,000 year inper supplemental benefits.

The home,trial court awarded the petitioner the marital which had an
$300,000.estimated equity of The court found the petitioner ofcapable

renewing nursingher and obtaininglicense a position with a starting
$21,000.salaryannual of Taking consideration,this into it awarded her

$5,250ofalimony per month until February $4,0002002 and per month
thereafter, payable until the respondent retires or the petitioner receives
monthly benefits from her share of the defined benefit pension plan,
whichever occurs first.

The trial $200,000court awarded the respondent 401(k)the first of the
account and divided the balance equally between the parties. With regard
to the respondent’s defined pensionbenefit theplan, court ordered that
the respondent aprepare qualified domestic (QDRO)relations order
“assigning] to the Petitioner of50% the actual proceedsretirement
calculated in accordance a Hodginswith formula based on service

(initialbeginning in 1981 employment under plan)the and ending on
28,August (1985)2000.” See Hodgins Hodgins,v. 126 N.H. 711

(superseded 458:16-a, (1992)).on other grounds by RSA I To the
share,petitioner’s the court added fifty percent of the supplemental

retirement benefits that were “held back” or not frompaid 1996 to 2001.
The court did petitionernot award the otherany share of the respondent’s
future supplemental benefits,retirement distinguishing fromthem the
future Rothbart, (1996).increases discussed in Rothbart v. 141 N.H. 71 It
found that increases in the respondent’s supplemental benefits are not
strictly upon but, rather,based prior years of service are based theupon
participant’s age and are characteristic of rewards for ongoing service.
Additionally, the court ordered the torespondent pay for remaining

expenses,educational health insurance and uninsured medical and dental
expenses for parties’ children,the two youngest and equallydivided the
cash value of the respondent’s life policiesinsurance and the parties’
mutual funds.

On appeal, petitionerthe challenges the alimony unfairlyaward as low
2002).under RSA addition,458:19 In(Supp. that,she contends dividingin
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takingnotbythe trial court erredplan,benefitdefinedrespondent’sthe
marriage.years parties’eleven of theinto account the first

matters ofdeterminingintrial courts broad discretionWe afford
Infinal divorce decree.fashioningin aalimonyandproperty distribution

(2000).Fowler, 516, 519 Absent an145 N.H.Fowler andthe Matter of
trial court’sdiscretion, not overturn thewe willunsustainable exercise of

(2002).190, 191148N.H.Telgener,&of Telgenerdecision. In the Matter
inadequateaward wasalimonythat thearguesThe firstpetitioner

earnings supplementalandfutureconsidering respondent’s projectedthe
458:19,1, trial court shall awardthat theprovidesretirement income. RSA

income, or both(1) property,if: the in need lacks sufficientalimony party
needs, considering the maritalfor his or her reasonableprovideto

(2) to his or her ownto continue meetof the is ableliving; payorstandard
(3)and theliving;ofneeds, the marital standardconsideringreasonable

employmentthrough appropriateself-supportingin need cannot beparty
ofneeds, or is the custodianlivinga of that meets reasonableat standard

for thechild, employmentmakewhose circumstancesparties’the
inappropriate.the homecustodian outside

the court shall consideralimony,the ofdeterminingIn amount
health, or economicage,the socialmarriage;the of thelength

income, thestatus, propertyand ofamount sourcesoccupation,
skills,458:16-a, employability,under RSA vocationalawarded

theliabilities, parties;of theestate, and needs of each
andcapitalof assetsacquisitionof each for futureopportunity

458:16-a,11(1);in RSAincome; of as definedpartythe fault either
of the order.consequencesand the federal tax

IV(b).458:19,RSA
inadequateaward wasalimonycontends that thepetitionerThe

and thefuture incomeprojectedthe difference between herconsidering
that, overarguessheSpecifically,future income.respondent’s projected

tax)(after income will remain atheryears, spendablethe next ten
will increase to over$55,000, the incomerespondent’swhileapproximately

receive.$258,000 retirement benefits that he willplus supplementalthe
her to ain income entitlesdiscrepancycontends that this futureShe

alimony disagree.award. Wegreater

respondent’sa share in thepetitionerthe seeks isEssentially what
ofpurposethat thepreviously recognizedWe haveearnings.future
v.Calderwoodprofit-sharing plan.is not to a lifetimealimony provide

(1974). to beCalderwood, 651, for servicesCompensation114 N.H. 653-54
income, cannot beis whichmarriagerendered after the is dissolved future
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considered property belonging to a atparty the time the marriage
Valence, (2002)terminates. In the Matter 663, 667Valence and 147N.H.of

458:16-a,I,(applying RSA to unvested stock options).
petitionerThe relies upon Fowler to hersupport position that the

Fowler,award herealimony was insubstantial. In the wereparties married
for twenty-four years, during which the husband attended chiropractic
college and ajoined chiropractic practice, earning $130,000between and
$160,000 year. Fowler,per wife, hand,145 N.H. at 516. The on the other

and, fact,did not work theduring marriage in discouragedwas from doing
byso her husband. Id. The trial court awarded the weeklywife inalimony

the amount of for years,six on the condition that she acomplete$300
degreebachelor’s within that Otherwise,time Id. atperiod. 518. a reduced

alimony schedule applied, wherebywould be the wife would receive $300
per months;week thirtyfor per months;week for the next twelve and$200

week for theper final twelve months. appeal,$100 Id. On we held that the
alimony award inadequatewas in of thelight jobwife’s modest history, the
standard of to whichliving she had become accustomed in her marriage,

lengththe of the marriage, the wife’s non-economic tocontributions the
marriage and the abilityhusband’s to pay alimony. Id. at 520-21.

The petitioner’s uponreliance Fowler misplaced.is The alimony
— —award here is substantially greater in amount and duration than that

Here,awarded in Fowler. the trial court awarded long-term alimony of at
$4,000least monthper until the respondent retires or ofpayment

retirement benefits Implicitcommences. in the court’s alimony award was
a consideration of the length marriage,of the the petitioner’s earning

thecapacity, award of the marital petitioner,home to the the needs of the
parties and the fault respondent.of the Although the court made no
specific finding as to the that,marital standard of living, it did conclude in
order pay tuition,to for their collegechildren’s the parties had to borrow

401(k)from either the respondent’s plan credit,or the home lineequity of
as as reasons,well obtain federal Stafford loans. For these the evidence
supports the court’s conclusion that the petitioner’s combined income of
$21,000per year $48,000in expected earnings and per year in isalimony

needs,sufficient to meet her reasonable considering the marital standard
of living. weAccordingly, hold that the trial court’s alimonyaward of
constitutes a sustainable exercise of discretion.

Next, the petitioner argues that in its division of the respondent’s
defined benefit plan, the trial court erroneously excluded consideration of
the yearsfirst eleven of marriage, prior to the respondent commencing
employment with the medical center. In Hodgins, 715-16,126 N.H. at we
established a formula for equitably apportioning pension benefits when the
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is basedunascertainable. The formulacontingentand values areactual
the of months theby dividingcalculated numberupon percentagea

to theduring marriage priorthe andemployedwasemployee
the of monthsbythe total numberproceedings,commencement of divorce

of the datetoward the asemployee pensionof the will have earnedcredits
benefitsAccordingly, only pensionId. thosebenefits commence. at 716.

marriagetheemployment duringto retiree’swhich are attributable the
subject to distribution. Id.are

payableof the benefitspensionThe trial court based its calculation
In calculating appropriateto the formula. theupon Hodginsthe petitioner

-withthe respondent began employmentit used the date thatpercentage,
in Thisparticipant pension plan.center and a itsthe medical became

clearlyin Hodgins,with the formula set forth whichcomports
onlythe in the includepercentagethat numerator calculationcontemplates

participantthe in the is aduring marriage employeethose months which
— “theargumentin See The that firstplan. petitioner’sthe id.pension

schoolyears respondent]of when attended medical andemployment [the
later hiringas an and resident are so critical to hisbegan his career intern

—in the contravenestheythat be included fraction”earningand should
formula,tourges changeour To the that she us the wecaselaw. extent

to do so.decline

Affirmed.

C.J., Nadeau, Duggan, JJ.,Brock, and concurred.and Dalianis
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