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Affirmed.
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Brock, defendant,C.J. The A.Luis Hall J.Luis Wilnera/k/a a/k/a
Wilner,Joseph appeals his for multiple“convictions counts of felonious

assault, 632-A:3, (1996),sexual see RSA II minors,and toproviding alcohol
(2002).see RSA On179:5 theappeal, arguesdefendant that Superiorthe

J.)Court (.Hampsey, erred when it denied his motion suppress,to and the
J.)Superior (Groff,Court erred when it dismiss,denied his motion to and

allowed testimony that the defendant asked the victim and another girl to
kiss. We affirm.

J.)The defendant first thatargues the CourtSuperior (Hampsey,
erroneously 27,denied his motion to his June 2000suppress statement to

Hepolice. asserts that the wasstatement not voluntary and that the trial
bycourt erred tofailing consider an earlier non-incriminating statement.

V, XIV;See U.S. Const. amends. pt. I,N.H. Const. art. 15. We address
first,the defendant’s State constitutional claim citing federal law only to

in analysis. Ball,aid our 226, 231-33 (1983).State v. 124 N.H. ‘We need not
separateconduct a analysisfederal constitutional because our State

Constitution the greater protectionaffords defendant than does the
Federal Constitution in Aubuchont, 142,this area.” State v. 147 N.H. 146
(2001).

a“Whether confession is voluntary initiallyis a question of fact for the
court,trial whose decision notwill be overturned it contraryunless is to

evidence,the manifest ofweight the inas viewed the mostlight favorable
omitted).to the State.” Id. (quotation The prove beyondState must a

voluntarily.reasonable doubt that the defendant’s statements were made
Id.

To voluntary,be considered a confession must be productthe of
an essentially free and unconstrained choice and not byextracted
threats, violence, promises sort,direct or ofimplied byany or the
exertion of any improper influence. In thedetermining voluntari-

confession,ness of the the trial court the totalitymust examine of
the surrounding circumstances. Both the characteristics of the

andaccused the details of the interrogation are considered. The
court should look at the factual circumstances thesurrounding
confession, the psychological impact defendant,on the and the
legal significance of reacted,how the defendant in order to
determine whether the police exerted such an influence on the
defendant that his will was overborne.

omitted).Id. (quotation
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Departmentthe Policedrove to Nashua27, 2000,the defendantJuneOn
alcohol tothat he had providedallegationsan officer aboutto withspeak

Onegirl.a thirteen-year-oldwithrelationshiphad a sexualminors and
of thebeginningAt thethe defendant.initially questionedofficer

v.rights form. SeeMirandaa Mirandainterview, officer administeredthe
each(1966). he understooddefendant statedArizona, U.S. 436 The384

He alsoform. readrightto each on thehis initials nextright, signedand he
voluntarily speak toform, hethat wouldand statedsignedand a waiver

joinedofficera secondhour of questioning,After about anthe officers.
questioningthe ante” of the“uppedthat hefirst officer testifiedthem. The

present.officerhavingand anotherinterrogation skillsby using his
under fivelater, joined them forthird officerone hour aApproximately
cooperate,that if he did notofficer the defendantThe third toldminutes.

left,After heof forensicturn in the direction evidence.”“the case would
twenty-fivethe defendant for abouttwo officersremaining questionedthe
surprisedif he be ifOne officer the defendant wouldmore minutes. asked

semen;that it forher and could be testedkeptthe had underwearvictim
One ofnot, however, the victim’s underwear. theofficers did havethe

anylikelyvictim contractthe defendant if the wouldofficers also asked
confessed toThe defendant subsequentlytransmitted diseases.sexually

victim, agreedand he to have hishad sexual contact with thehaving
videotaped.statement

voluntarywas not because thearguesThe defendant that his statement
overborne.surrounding indicate that his will wasconditions his statement

his three officerssupport argument:He to several topoints factors
manner, theya liedaccusatoryhim in confrontational andinterrogated

sexuallyreferred to abouthaving forensic evidence and concernsabout
diseases.transmitted

beingnot three officerspersuaded questioned byWe are that
involuntary. that thethe defendant’s As evidencerendered statement

thatcoercive, testimonyto onequestioning pointswas the defendant
allegedly giventhe with a handwritten noteofficer “confronted” defendant

defendant, interrogationto the the officer had receivedbythe victim that
questions.and of thepaceand that he controlled the directiontraining

evidence, however, coercive inquestionsno that the officer’s wereThere is
confession, the defendanttone, During videotapedor content. hisstyle

by Although thethat he had treated well the officers.acknowledged been
theybelievinghave the defendant into hadmayofficers misled

evidence, not as to renderdeceptivetheir comments were soincriminating
55,Palmer, F.3dinvoluntary. States v. 203 62the confession See United

(1st 2000). raisingare that concerns aboutpersuadedCir. We also not
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sexually transmitted diseases amounted to police coercion. There was no
violence,threats, promisesevidence of or improper influence. Considering

circumstances,the of thetotality we conclude that the trial court’s ruling
was tocontrary weightnot the manifest of the evidence.

arguesThe defendant that in evaluatingalso the ofvoluntariness his
confession,June 2000 court totalitythe trial did not evaluate the of the

circumstances because it did not consider Januarya 2000 statement to
police. decidingWithout whether a statement made to sixpolice months
prior allegedly involuntary oughtto an confession to partbe considered as

totalityof a of analysisthe circumstances of the ofvoluntariness the
confession, we the argumentconclude that defendant’s unsupported byis
the The trial inrecord. court stated its order that it had considered all

testimony.relevant and The order statespleadings that the defendant was
2000,on 30, and heJanuary anyinterviewed that denied criminal activity

at that time. The at thetestimony suppression hearing included references
to, about, Januaryand details the statement. The supportsrecord the

thatconclusion the trial court considered ofappropriately totalitythe the
circumstances, statement,the defendant’s itincluding earlier when made

ruling.its
The arguesdefendant next that the courtsuperior erroneously denied

his motion for a the positionmistrial. Because trial court is in the tobest
issue,ofgauge the nature the conduct at itprejudicial has broad discretion

to Kerwin, 357,decide whether a mistrial is State v.appropriate. 144 N.H.
(1999).359 We will not overturn the trial court’s absentdecision an

508,exercise of Pandolfi,unsustainable discretion. State v. 145 512N.H.
Lambert, 295,(2000); (2001)v. 147State N.H. 296 (explaining

standard). mistrial,exercise of “To justifyunsustainable discretion a the
inadmissible;merelyconduct must be more than it must constitute an

irreparable injustice jury Kerwin,that cannot be cured by instructions.”
omitted).144 358-59 (quotationN.H. at

The arguesdefendant that the trial bycourt abused its discretion
the trial to after a witnesspermitting policecontinue twice referred to the

suppression hearing. arguesHe that the trial court did not properly
discretion, Gould, (1999),exercise its in of State 144 415violation v. N.H.
did sufficientlybecause it not reflect on the matter or consider lesser
Gould applyremedies. does not to this case because it involved a

double retrialjeopardy challengedefendant’s to a after the trial court
Gould,declared a mistrial. 144 N.H. at The suggests416. defendant also

him,by leavingthat the instruction to thecurative trial court “handed off’
its ofexercise discretion. fail to see offeringWe how the defendant the
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the trialdemonstratedinstructionown curativeto craft hisopportunity
its discretion.to exercisecourt’s failure

sois nota defendantambiguous,testimony isthe“Where
Ellison, 135State v.required.”isthat a mistrialsubstantially prejudiced

thereferences toambiguousand(1991). vaguemade1, officer6 TheN.H.
transpiredwhataboutnot reveal informationhearing. He didsuppression

thatcannot concludeabout, outcome. Weor itsit washearing,the whatat
to theor unreasonableclearly untenableruling wasthe trial court’s
engagenottherefore didThe trial courtcase.of the defendant’sprejudice

mistrial.to declare afailinginexercise of discretionunsustainablein an

erroneously allowedthat the trial courtarguesfinallyThe defendant
toher female cousinher andthat the defendant askedtestifytothe victim

arguedand thenfor a mistrialDefense counsel askedkiss one another.
Rules ofHampshireNewbe excluded underthat the evidence should

not a priorthat the evidence wasThe court ruledEvidence 401 and 403.
act,bad but was

certainly shows whatsame and itparcel episode,and of thepart
this girl.sexual relations withhavingintention is in terms ofhis

relevant, I itsit is thinkprejudicial,I think it is and whileAnd
value, and his isplan,in terms his intentat leastprobative of

it.its so I’ll allowsubstantially outweighed by prejudice,not

added.)(Emphasis
the wordsthe trial court usedarguesThe that becausedefendant

404(b).Ruleapplyingin it must have been“plan” analysis,“intent” and its
itdemonstrates thatrulingThe of the court’sdisagree. languageWe

404(b).403,and not RuleRules 401applied
from thetheargues prejudicealso that becauseThe defendant

value, admitting it.bythe court erredprobativeitstestimony outweighed
disagree.We

anythe existence of“any tendencyif it has to makeEvidence is relevant
of the action moreto the determinationconsequencefact that is of

R.the evidence.” N.H.than it would be withoutprobableor lessprobable
if its value“may probativethat is relevant be excludedEv. 401. Evidence

N.H. R.of unfairdanger prejudice.”thesubstantially outweighed byis
admissibilityon therulingsthe trial court’sEv. 403. We will not overturn

403 absent an unsustainableto Rules 401 andpursuantof evidence
(2000);133,145 N.H. 135-36Pelkey,See State v.exercise of discretion.

Lambert, 296.147N.H. at
ofonlyin one acttrial, engagedclaimed that he hadAt the defendant

victim, initiated that contactthe that the victim hadsexual contact with
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while he asleep,was and that he was not ofreally aware what he was
doing. arguesThe State that the evidence that the defendant requested
the two girls to kiss was relevant to undermine credibilityhis and to show
his intent to have sexual relations with the agreevictim. We that the
testimony relevant jurywas because the could interpretedhave it as
evidence that the defendant was an active participant in sexualized contact
with the victim rather than a passive recipient of the victim’s advances.

arguesThe defendant of girlsthat evidence his for the torequest kiss
one an juryanother was invitation to the to make the leapinferential pro-

(2001).Woodard,scribed in v. 221State 146 N.H. is easilyWoodard distin-
Woodard,guishable. In the defendant was convicted of felonious sexual

Woodard,assault a same-sexagainst victim. 146 N.H. at 222. We con-
cluded that evidence that the defendant had engaged in a homosexual rela-
tionship yearswith the victim’s afterparent two the on the victimassaults
had limited probative substantially outweighedvalue that was by the dan-
ger of unfair Weprejudice. Id. at 224-25. stated that forpotential jurorthe
bias against homosexual conduct created the danger prejudice.of Id. at
225.

In case,this the evidence was relevant as above. Theexplained testi-
tomony conduct,did not relate the homosexual and the defen-defendant’s

charged assaults;dant was not with homosexual was poten-thus there less
tial inprejudice than Woodard. It not anwas unsustainable exercise of
discretion for the trial court to that the probativeconclude value of the evi-
dence substantially bywas not the unfairoutweighed danger prejudice.of

Affirmed.

Nadeau, JJ.,Duggan,Dalianis and concurred.
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