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(LauraT.Philip McLaughlin, attorney general Lombardi,E. B.
theattorney, orally),on brief and for the State.

Rothstein, Concord,David deputy appellate defender,M. chief of by
orally,brief forand the defendant.

Nadeau, defendant,J. The A. Grey, anJeffery appeals denyingorder
his to suppress allegedlymotion the fruits of an entryunconstitutional and

interrogation,custodial which in threeresulted his convictions for
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Superiora bench trial in theafterof controlled substancespossession
(1995).(McGuire, J.). RSA318-B:2, :26, II(a) We affirm.SeeCourt

11,1999, the defendantfollowing JulyOnthe facts.supportsThe record
inat 70 Centre Streetat home locatedstaying grandparents’was his

in Greece.on an extended vacationConcord, while his weregrandparents
defendant, haddeparture, grandparentsto hispriorto the theirUnknown

(CPD) to their homeDepartment watchthe Concord Policerequested
grandparentstheaway.were this defendant’sthey request,while With

house andauthorized to be in thea of who weregave peoplethe CPD list
neighborlist included aemergency.to be in an Thewho were contacted

however,list, not includeThe didand of the children.grandparents’three
the defendant.

country,out the the CPD conductedwere ofgrandparentsWhile the
CPD officerpremises, duringon the which ahouse checks”weekly “vacant

tohouse, theycheck of the doors make surethe allwould walk around
locked, ordinary. Onout of theanythingand look forwere closed and

the11, assigned to conductJuly WimpeyCPD Officer Jason wasSunday,
the premises, WimpeyAs walked around Officer“vacant house check.” he

to home wasand the back door thegarage opennoticed the door was
had been closed and locked.priorunlocked. On checks both

intruder,or of an Officerpresencea thepotential break-inSuspecting
the When hisbackup securingto assist him in home.Wimpey called for

arrived, throughthe itsboth officers entered houseofficerbackup
an of a break-in.to look for intruder or evidenceunlocked back door

officer, however, an contact number about thisemergencyNeither called
potential break-in.

sleepingfound defendant on a sofa andUpon entry, the officers the
The that he was theidentity. explainedwoke him to learn his defendant

mother,the home with who was at thegrandson visitinghomeowners’ his
the for to confirm hisUpon requestraces in Loudon. officers’ identification

them When Officerstory, gave passport. Wimpeythe defendant his
ofpacketsfound two small whiteopened passport,the defendant’s he

illegal drugs.suspectedwhich he werepowder,
had more contraband in theanyofficers the defendant if heThe asked
not, thatdenyingthe them he did he even ownedhouse and defendant told

theyin The then told the officerspowder passport.the white his defendant
thecould for further contraband. When the officers searchedlook around
thesleeping,area around where the defendant had beenimmediately

pants,his which onpipe pocket lyingofficers found a in the of wereglass
the ifUpon finding againthe floor. this officers asked the defendantpipe,

time,inanythere was more contraband the house. This the defendant
placedThethere further contraband in his bedroom. officersreplied was
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the upstairsdefendant in handcuffs he led them bedroom,and to his where
foundthey drugs drugmore and paraphernalia. The officers thearrested

defendant for possession of the controlled andsubstances this criminal
prosecution followed.

trial,At the todefendant moved evidence thesuppress drugsof as fruit
of an entryunconstitutional warrantless into his grandparents’ home. The

also todefendant moved the statements hesuppress made after producing
his passport productsas of an interrogation.unlawful custodial After a
hearing, the trial court that entryruled the warrantless was consensual

upon requestbased the policehomeowners’ that the watch their Thehome.
courttrial further ruled thethat defendant was not to theentitled

protections Arizona, (1966),of v.Miranda 384 U.S. 436 because he was
subjectednot a interrogation alreadyto custodial until heafter had

incriminated himself and placedbeen under Thearrest. defendant
challenges each of these rulings.

“Our review superiorof the court’s order on a motion to is desuppress
novo, except any controllingas to facts the superiordetermined at court

(2001)level in the 191,first instance.” State v. 147Sawyer, N.H. 193
omitted),(quotation denied, (2002).cert. 123 S. Ct. 107 partyNeither

thedisputes trial court’s factual that thefinding warrantless into theentry
homeowners,house lacked expressthe consent of the theynor do

challenge findingits that interrogation Therefore,an occurred. we decide
only totalitywhether the of impliedthe circumstances establish byconsent

at thelooking whether “[homeowners’] conduct manifestedunambiguously
704, (2001).consent to enter.” State so,v. 145 N.H.Sawyer, 708 If thenwe

will decide thewhether defendant was “inlegally custody” during his
alleged Graca, 670,unlawful v.interrogation. See State 142 N.H. 675
(1998).

The arguesdefendant first his grandparents’ that CPDrequest the
watch their home during their absence did not unambiguously manifest an

consent enterimplied Rather,to their home in the event of a break-in. the
defendant theclaims CPD should calledhave one of the emergency
contacts on the list his left thegrandparents with CPD before entering
their home. disagree.We

Since the defendant relies solely upon the New Hampshire
Constitution, we our theupon Constitution,base decision State using

Baroudi,cases aidonly analysis. 62,federal to our v.See State 137 N.H. 64
(1993). Our protectsState people,Constitution all their theirpapers,
possessions and their homes from unreasonable searches and seizures. See

Const, I,N.H. pt. art. 19. It particularly protects frompeople
homes,unreasonable police entries into their private because of the
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See State v.dwelling.togivenof one’sprivacyheightened expectation
however,entries,(2001). are304, Consensual147 307N.H.Seavey,

grantedtoconstitution, the enter iswhether consentourreasonable under
145Sawyer,Seethrough conduct.impliedlywords orthroughexpressly

706-07.N.H. at
athroughto enterimpliedestablish consentthe State seeks toWhen

the evidenceofconduct, preponderanceit aprove bymusthomeowner’s
to enter.consentmanifestedunambiguouslyconductthat the homeowner’s

theobjectivelyif the State showssatisfied708. This burden isSee id. at
toofficerpolicea reasonablewould causeof the circumstancestotality

The circumstancesid. at 707-08.to enter. Seehe was authorizedbelieve
ofscope anylimits theof alsogranta consentsurrounding homeowner’s

662,Diaz, 666134 N.H.State v.by that consent. Seesearch authorized
(1991).

thesurroundingcircumstancescourt found theThe trial
into theirpolice entryconsent to aimpliedshowedrequesthomeowners’

in theisfinding supportedcriminal conduct. Thishome to investigate
whopeopleCPD the of four werethe namesgaverecord. The homeowners

familywereaway.were Threetheyto in the house whileauthorized be
mail. Thecheckinga would themembers, neighborand was who beone

onor limitations theirthe CPD no other instructionsgavehomeowners
70 Street.watch over Centre

finding doors to thechecks and allconducting weeklyAfter several
secure, for Officerbeen unreasonableobjectivelyhome it would have

he found its doorsnot have this vacant home whenWimpey to entered
ALaFave, Search & Seizure: Treatiseand unsecured. See 3 W.open

(3d &6.6(b), Supp.§ ed. 1996on the Fourth Amendment at 403-07
2002) cases). jurisdictionswith the from other(citing We concur courts

officerexpect policeand unreasonable to aimpracticalwhich find it both
ofa is in to his duties crimereasonably believing burglary progress ignore

enter thegivefind to toprevention by stopping permissionto someone
also(citing jurisdictions);See see Bilidaproperty.home and secure the id.

(1st 2000);McCleod, Tibolt, 72166, 171 States v.v. 211 F.3d Cir. United
1995)(1st cases), denied, U.S.965, Cir. 518 1020(listingF.3d 970-71 cert.

(1996).Furthermore, ofcarefullythe in case limited the scopeofficers this
ofsweep for intruders and limited the scopetheir search to a protective

discoverytheir initial to of the defendant’s identification.questioning
warningsThe next he entitled to Miranda afterarguesdefendant was

ifpolice theythe fell from his and the asked him coulddrugs passport
time, inthat, that he wasargues bysearch the house. The defendant

the to him forpolicebecause the had formed intent arrestcustody
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possession of and he notdrugs was free to leave. The defendant asserts
that of hisall statements without therefore,made Miranda protections,

suppressed. Graca,must be See State v. 142N.H. at 675.
For Miranda warnings to the mustapply, police have a bothdefendant

in custody and under interrogation. The partiesSee id. here theagree
police theinterrogated defendant. We notwill overturn the trial court’s
factual findings relating custody theyto are contrary weightunless to the

Hammond,of the evidence. 401, (1999). do,See State v. 144 N.H. 403 We
however, legalreview its ultimate custodydetermination of de novo. See
id.

For the defendant in custodyto be and entitled to Miranda
protections before questioning, he must either formallybe orarrested

inrestrained his freedom of movement to the degree associated awith
Graca,formal arrest. See N.H.142 at 675. This determination bemust

uponbased personhow a reasonable in the positiondefendant’s would
have understood the situation. See id. To determine whether a reasonable
person in the defendant’s position would think he or custodyshe was in

standard,under this the trial court reviews the totality of the
encounter,circumstances of the including “the suspect’s withfamiliarity

his surroundings, the number of officers present, the to thedegree which
restrained,suspect physicallywas and the interview’s duration and
omitted).character.” Id. (quotation

case,In this the trial court thoroughly analyzed each of these
considerations itwhen determined the defendant was not in custody until
after he had incriminated A ofhimself. review the amplyrecord supports

ruling.this The defendant made his statements in the familiar
environment of grandparents’his home to two officers had explainedwho
their presence. Additionally, the madedefendant his afterstatements
previously denying any ofknowledge drugsthe in his passport invitingand
the police to search the Finally,house. the incriminatingdefendant’s
statements were made while he was in aengaged cordial conversation with
the police officers about the countries histhat hadpassport showed he
visited.

found,The trial agree,court and we thesethat facts would not make a
reasonable person feel restrained to degreethe of Uponformal arrest.

adenying connection with the contraband and beginning a new
travel,conversation globalabout a personreasonable would feelnot

restrained in person’s grandparents’that home. The defendant washere
onlytaken into custody upon being handcuffed after incriminating himself
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Johnson,See, v.e.g., Statecontraband.of hisdisclosing the locationand
(1995).573,140 579N.H.

Affirmed.

Duggan, JJ., concurred.C.J., andBrock, Dalianisand
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