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sources. Some of longerthe individuals involved are no byemployed
DCYF or by time,the other service providers cited in the exhibits. The
effort and ofexpense finding individuals,these summoning them to the
courthouse and hearing their individual testimony in this termination
proceeding prove costly, onlywould not for the State and respondent,the
but for bestespecially the interest of Noah W.

Based upon analysis test,our of the three-prong balancing we hold
that the admission of evidence in case under statutorythis the safeguards
of RSA 170-C:10 not violate respondent’sdid the due process rights under
the Federal Constitution.

Affirmed.

Brock, C.J., Duggan, JJ.,and Nadeau and concurred.
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brief, MunicipalConcord, Hampshirefor the NewSlack, byofSusan
Association, curias.as amicus

(town),defendant, appeals ordersof FremontNadeau, The the TownJ.
Abramson, JJ.), theholding town(McHugh andthe CourtSuperiorof

(MDR), forCorporationand MDRHenry Torromeoplaintiffs,liable to the
to anpermitsbuilding pursuantofby the town’s denialdamages caused

reverse.control ordinance. Weinvalid growth
discloses, followingthe facts.found, or the recordThe courttrial

Comer, lottwenty-sevenadeveloperthe of Mason’sTorromeo is
byplan approvedwasin Fremont. The subdivisionresidential subdivision

CountyRockinghamtheand recorded inplanningthe town board
1999, five lots in theFebruary In whenAugustDeeds 1997.Registry of in

permitsunsold, issuing buildingstoppedremained the townsubdivision
prospectiveacontrol ordinance. Torromeo andgrowthto itspursuant

town, building permita torequirethe to it to issueseekingsuedpurchaser
J.) determined that the subdivision(Galway,the The Trial Courtbuyer.

674:39,ordinance under RSA whichgrowthwas from the controlexempt
orproperly-recorded plat planand sitepart, approvedin that anprovides,

zoning changes, exceptordinance thosesubsequentis fromexempt
standards, yearsfour fromhealth for the dateexpressly protecting public

(1996). enjoinedThe the townrecording.of See RSA 674:39 court from
permit.to issue therefusing requested

Estates,of Hill a fourteen-lot subdivisiondeveloperMDR is the Glidden
building byin MDR five but was informedpermits,Fremont. was issued

ordinance, nogrowth permitsthe that under the control more wouldtown
town, growththe theApril challengingbe issued until 2000. MDR sued

the was invalid thearguedcontrol ordinance. MDR that ordinance because
(CIP), which islegally improvement programtown aadopted capitalnever

ordinance, seeto a control RSAadoption growtha the ofprerequisite
(1996). J.) agreed, ruling, amongThe Court other(Murphy,674:22 Trial

1987things, subjectthe of the motion made at the townthat because
warrant,CIP was stated in the the motion wasmeeting regarding a not

adoptedcourt ruled that a valid CIP was never andinvalid. The therefore
summarilythat control ordinance was invalid ab initio. Wegrowththe

26, CorporationJune See v. Townaffirmed that decision on 2000. MDR of
(N.H. 26, 2000).Fremont, No. 2000-100 June

court,inFollowing respective superiorthe of their cases thedispositions
separate damages byfiled actions the town causedplaintiffs against for

building permitsthe of their from the timetemporary taking property
were weregrowth they finallydenied under control untilthe ordinance

filed a for on the ofplaintiff summary judgmentissued. Each motion issue
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liability, arguing, among other things, that liabilitythe town’s was
byestablished the decisionprior in the MDR thatcase the growth control

ordinance was abinvalid initio. The town objected, thatarguing the
plaintiffs had to show that the unconstitutional,ordinance was not merely

J.)invalid or Theunenforceable. Trial Court (McHugh, denied the
motions.

MDR then filed a forrequest rulinga of law thethat decision declaring
the ordinance invalid initio se,”ab also rendered it “unconstitutional per

tomaking it furtherunnecessary prove that the ordinance was arbitrary
or unreasonable. The trial court ruled:

As this Court dispute,understands the the ofdetermination
whether or not the Growth Control Ordinance is or notis
unconstitutional is not a prerequisite plaintiffto the claiming
monetary butdamages, damagesthose would be limited to
economic losses to its inabilitydue to build homes for the period
of time that the Town refused grant permits.to building

The court ruled that MDR would have to prove unconstitutionality,
however, in order to recover fees.attorney’s

reconsideration,The town filed a formotion thewhich court addressed
19,2001.in an order dated March order,In that the court joined the MDR

and Torromeo cases consentby parties.of the It then sought clarifyto its
prior rulings takings issue,on the noting hindsightin that it should have
granted the plaintiffs’ motions for summary judgment on the issue of
liability. It concluded:

will,Call it what you this finds andCourt rules that the plaintiff
in both[sic] of these cases are entitled as a matter of tolaw

recover damages for economic loss due to attemptedthe Town’s
enforcement of its invalid Growth Control Ordinance. In this
Court’s view those economic are compensablelosses whether or

“taking”not a existingoccurred under case law.

A trial was held on damagesthe issue of and the (Abramson,Trial Court
J.) plaintiffsawarded the the costs and oncarrying fair rental value their

duringunsold the growthlots time the control preventedordinance them
from obtaining building permits. The town appeals, contendingnow that

(1)the ruling:trial court erred in the plaintiffsthat did not to provehave
the unconstitutionality growthof the control ordinance in order to recover

(2)for taking;a and plaintiffsthat the could damagesrecover for loss of
economic use of propertytheir thesolely upon findingbased in the
previous MDR case that the ordinance was invalid due to a procedural
error.
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byunsupportedit isof the trial court unlessthewill decisionuphold“We
136Wolfeboro,v.Smith Townis erroneous.”legallyevidence orthe of

failingcourt erred in337, (1992). the trialarguestown that342 TheN.H.
isand one thatthat is unconstitutionalan ordinancedistinguishto between

enactment. Wedefect in itsproceduralto amerely unenforceable due
agree.

case, plaintiffsthe claim establishesfirst whichThe in the MDRruling
ordinancegrowththe controldamages, did not findliability for

The courtunconstitutional, due defect. trialproceduralbut void to arather
“Declaringfor of law:rulingon MDR’s requestas much in its orderstated

notit wasapplied plaintiffbe to the becausethat the Ordinance cannot
isnot mean the Ordinancecorrectlyenacted doesprocedurally

that couldruling plaintiffsIn theunconstitutional.”substantively
however, trial erred.damages,recover the courtnevertheless

[zoning“arbitrary ordinance]that or unreasonableWe have held
economicallyof thedeprive the ownersubstantiallyrestrictions which

way constitute apublicin to benefit the in someuse of his land orderviable
Hampshire requiringof Constitutiontaking meaningwithin the our New

Keene,v. 121 N.H.CityBurrowsjust compensation.”the ofpayment of
omitted). have, however, for(1981) rejected claims590, We(quotation598

thatin which it was determineddamages zoning challengesordinancein
occurred, v.see Soares Towntaking or inverse condemnationno of

(1987), the of theAtkinson, 313, constitutionalityor where129 N.H. 317
Smith, We alsosee 136 N.H. at 345. havechallenged,was notregulation

anupondecision baseddistinguished planningan erroneous board
of regulation,”“the an invalidregulation applicationotherwise fromvalid

takinga evencompensableheld the does not constituteand that former
346;a loss Id. at seesubjectit owner to of value.though may propertythe

1, (1993). Rather,N.H. 10 theWolfeboro,v. Town 137also Dumont of
on Seeappeal.is ofremedyowner’s reversal the erroneous decisiononly

346;Dumont,Smith, 136 137 at 10.N.H. at N.H.
wasgrowththe control ordinanceplaintiffs argueThe that because

initio, a “the of invalidapplicationfound to be invalid ab this is case of an
context in thatdisagree.as discussed in Smith. We The whichregulation”

anthat “invalid we meantby regulation,”term is used in Smith indicates
unconstitutional one:

authoritybased on soundplanningAn erroneous board decision
of andistinguished applicationmust be from the invalid
is an elementregulation. appealAn of a mistaken board decision

RSA 677:15making processof the decision undergovernmental
1991).(amended A declaration that an ordinance is
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measure,unconstitutional an extraordinaryis designed rectifyto
conclusorya act of rule making strippedthat a ofproperty owner

her rights.his or

Smith, 136 N.H. at 346.

aAbsent determination that the isordinance unconstitutional and
a taking, presentsconstitutes this case merely type municipalthe of error

judicialfor which reversal of the erroneous is remedy.action the only
“Judicial, quasi-judicial, orlegislative quasi-legislative acts of a town

do not it forordinarily subject Goss,to claims damages.” Marino v. 120
511, (1980).N.H. 514 weAccordingly, hold that the plaintiffs are not

entitled to and thatdamages, only remedytheir is ofissuance the
erroneously-denied building permits.

Reversed.

C.J.,Brock, Duggan, JJ.,and Dalianis and concurred.
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