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P.A., (.Rodney L.Stark, of ManchesterL.RodneyLawThe ofOffice
forbrief, orally), theand Mr. StarkM. on theSherry HieberStark and

plaintiff.

(Joshua onGordon theGordon, Concord L.Joshua ofL.Law ofOffice
for theorally), defendants.brief and

agreementoverDUGGAN, a a constructiondisputeJ. This case involves
defendants, Brook PurchaseBowmanin 1996 theinto betweenentered

Builders, Inc.Brooks, LaMontagneplaintiff,Scott theand R. andGroup
(Sullivan, J.)Courtby Superiororder theappealdefendants anThe

$465,292.85 underplaintifffor owed to thepersonallyBrooks liableholding
againstfees theawarding attorney’sagreementconstruction andthe

We affirm.defendants.
(LBI) inBuilders, engagedis a roadcorporationInc.LaMontagne

constructionconstruction and otherdevelopment,site housebuilding,
presidentand isprincipalin the Bedford Its stockholderactivities area.

GroupBrook PurchaseLaMontagne (LaMontagne).S. BowmanRobert
(the Partnership withHampshireis a New Limitedpartnership)

Inc.,HABS/CDM, corporation, general partner.a as itsHampshireNew
HABS/CDM, time ofduringan Inc. the theBrooks was officer ofR. Scott

analso served as officeragreement.over the construction Brooksdispute
(BGDC), Hampshirea NewCorporationGreen Developmentof Bowman

1997,Mayin 1996. 1994 untilwhich was Fromincorporatedcorporation,
a arrangement, jointlyCharles F. to formalAttorney Cleary, pursuant

Brooks,LBI, BGDC,the and inpartnershipLaMontagne,represented
agreement.matters the constructionincluding disputedseveral

14, 1996, into a constructionutilityLBI entered road andOn October
the to roads and makewith constructagreement partnership

in The realon real estate Bedford. estateimprovementsinfrastructure
by the and known as the Bowman Greenpartnershipwas owned

(subdivision). 1996, completedLBIthe end of NovemberBySubdivision
inimprovementsconstruction and all of the infrastructurenearlythe road

the subdivision.
time, thebeganthis between LBI andDuring partnershipdiscussions

of thepart jointa venture the subdivision. Asregarding joint developto
venture, agreed corporation,LBI and the to form a new laterpartnership

BGDC,as that would own and the subdivision. Thedevelopestablished
was,creatingof the in to enable Brooks topurpose corporation part,new

tofinancing subjectfrom a because the was anpartnershipobtain bank
(FDIC)Deposit CorporationFederal Insurance federal courtoutstanding
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and injudgment related lien the amount of milliontwo dollars and was
unable to financing.thus obtain

1996,In approximately November Brooks for a toapplied bank loan
develop the subdivision. his application,In Brooks submitted a ofpackage
written materials financial and a theincluding statements ofdescription

The theproject. projectof stated that thedescription infrastructure had
already been built. The financial statement overrepresented one million

$687,000in assets inliabilitydollars and a total of the form of a note
(Great Oaks),to Greatpayable Family Holdings, entityOaks L.P. an

controlled theby Brooks and his father. While at time of the loan
noapplication money paidhad been for the construction theof

infrastructure, any bythere was no mention in of the materials submitted
to the bank moneyBrooks of owed toany LBI.

1996,10, $315,459,December LBI forOn billed Brooks which
roadwork,price “extras,”the entire contract for therepresented plus and

credits for thatless minor of the contract had notportions yet been
Acompleted. dispute arose between LBI and Brooks theregarding

result,and,of the bill a LBI work onpayment as halted the site. When
Brooks,paymentLBI continued to demand from Brooks hestated that

seeking financing projectwas for the that would enable him to pay LBI.
loan,closing AttorneyBefore on the who was stillCleary, working under

joint representation agreement,the asked heLaMontagne whether
loan,to Cleary Brooks in connection with theobjected representing bank

in of the claimlight ongoing concerning LBI’s that it wasdispute owed
money for the incompletedconstruction the subdivision. toldLaMontagne
Cleary objectthat he did to ofrepresentationnot his Brooks on the

thatcondition he ensured that LBI would from the thepaid proceedsbe of
Cleary spoke payloan. to Brooks and Brooks to ofagreed LBI’s bill out

ofproceeds Cleary promisethe the loan. documented the in a Thememo.
however,bank, Rather,was agreement.never made aware of this the loan
at byofficer the bank that all work LBIperformedbelieved on the site had

paid for by representationsbeen Great Oaks because of the bymade
both to theprior closingBrooks and at on the loan.

30, 1997,April partOn of the closing,as same the partnership
BGDC,the propertytransferred subdivision to which then completed the

transactionloan with the The of the transferpurposebank. was to allow
$840,000to the from proceedsBGDC borrow the bank. The of the loan to

were to be repay theyBGDC used to Brooks and his father for money
claimed to have put developmentinto the of the subdivision asproject

Brooks,loan, BGDC,In the oninvestors. connection with behalf of
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mortgagebank aand thegrantednote to the banka promissoryexecuted
on subdivision.the

all wereimprovementsthatagain representedBrooksclosing,At the
signed,also onaffidavits. Brooksby mechanic’s lienpaid executingfor

Oaks, originallyfinancial statementsGreat thebehalf of BGDC and
debt tobank, anythat there waswhich did not indicatethesubmitted to

notation, material change.”“I norepresentadded theLBI. Brooks
notand didagreement payto honor hisclosing,After the Brooks failed

toto or hisInstead, individuallyof loan BrooksLBI. all the wentproceeds
throughor Greatdirectlyeitherfamily,or members of the Brooksfather

if certain workto LBI wassubsequent promises paymadeOaks. Brooks
Despite hiswork, paid.but still was notperformedLBI theperformed;

paydid not have to LBIclaimed at trial that hepromises, Brooks later
utilitythe and constructiondid not with roadthey complybecause

Brooks, LBI hadhowever, this claim until afteragreement. did not assert
by seekingnot aproceedsit out of the loanpayon topromiserelied his

lien, to proceed.had allowed the loanmechanic’s which
1997, contractunder the31, attempted paymentLBI to secureJulyOn

toa The matter was sentfiled for mechanic’s lien.petitionand a
in favor ofand, 10,2001, an awardon the arbitrator issuedMayarbitration

$465,292.85.LBI in the amount of
1999, the bank commencedpending,while the wasIn late arbitration

superiorin courtthe LBI filed an actionforeclosure on subdivision.
topartnershipthe from theclaiming that the transfer of subdivision

that the court awardpetition requestedwas fraudulent. LBI’sBGDC
subdivision,a trust on theand either constructiveattorney’s imposefees

or enjointhe court theproceedsof intocompel payment foreclosure
(1) to set therequest:The court denied LBI’s asidesuperiorforeclosure.

fraudulent; (2) againstto bank’s foreclosureconveyance enjoinas and the
was entitled to:superiorThe court further held that LBIthe subdivision.

(1) $465,292.85in of Brooksjudgment against personally;a the amount
(2) and BGDCpersonally, partnership,an Brooks theagainstand award

costs, pursuitand it incurred inexpenses attorneys’for “all of the fees has
of appealfor its services.” This followed.payment

(1)the trial court: committed anappeal, argueOn the defendants that
againstof damagesunsustainable exercise discretion when it awarded

theattorney’s against partnership;Brooks and Brooks andpersonally fees
(2) liable;personallythe to hold Brooksimproperly pierced corporate veil

(3) againstawarded Brooks and theimproperly attorney’sand fees
argumenteach in turn.partnership. We address
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First, the defendants that the trial inargue awardingcourt erred
damages and feesattorney’s against them because the court raised the

sponte anyclaims “sua ofprovidingwithout notice those claims.” The
defendants contend that LBI filedbecause a to set apetition aside

conveyance, they anyfraudulent were not on notice of for damagesclaims
conclude, however,or attorney’s fees them. Weagainst that the issue was

not forpreserved appellate review.
“This has consistentlycourt held that we will not consider issues raised
appeal McAdams,on that were inpresentednot the lower court.” v.State

(1991) omitted).445,134N.H. 447 (quotation legalThis toprinciple applies
issues that arise after trial as a result the Dep’tof court’s order. N.H.See

Butland, 676, (2002)Corrections v. 147 N.H. 679 (holding thatof
byclaim that trial court erred ofappellant’s applying standardwrong

review in orderits was not becausepreserved appellant failed to raise
reconsideration).in aissue motion for This torequirement designedis

discourage record,the“parties unhappy with trial result to thecomb
to find errorendeavoring allegedsome never addressed trialby judgethe

that could used to setbe aside the verdict.” FHPGammans v.
Constructors, 702, (2001) omitted).146 (quotationN.H. 704

Here, the onobject groundsdefendants did not the of lack of notice
to LBI’s for of factrequest findings and ofrulings specificallylaw

inrequesting “judgment $465,292.85the againstamount of R. Scott
personallyBrooks inasmuch as Mr. Brooks has entityused the corporate

promoteto and fraud” and aninjustice againstaward the defendants for
costs,“all of the expenses and fees it inattorneys’ pursuithas incurred of

payment addition,for its Inservices.” once the trial court issued its order
fees,awarding damages attorney’sand the defendants did not file a motion

to reconsider with the trial court. Because the defendants failed to raise
the issue of notice when LBI requestsubmitted its for of factfindings and
rulings of law and failed to the of afterraise issue notice the court issued

in reconsideration,its order a motion the wasfor issue not forpreserved
Butland,appellate review. See 147N.H. at 679.

The defendants next that the trialargue court improperly pierced
the corporate veil to hold Brooks personally liable because there was
insufficient evidence to the that thesupport findingcourt’s Brooks “used
corporation entity to and fraud apromote injustice and that he acted in
fraudulent manner.” “The doctrine of veil anpiercing corporatethe is
equitable remedy and, therefore, is particularly within the of theprovince
trial court. We will sustain the judge’s clearlyconclusion unless
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(1991)Butler, 635, 640N.H.v. 134the evidence.” Terrenbyunsupported
omitted).and(quotation ellipses

of theattributeslegitimateandone of the desirable“Certainly
theliabilitythe ofis the limitation ofform of businesscorporate doing

Previte, v.R. Inc.their investment.” Peterto the extent ofowners
579, (1973). thepierceWe willFlorist, Inc., 113 582N.H.McAllister

however, corporatewhere theindividual liability,veil and assesscorporate
Terren, 134or N.H.injusticean fraud.promotehas been used toidentity

at 639.

toentitycorporateBrooks used theThe trial court ruled that
Thein manner. courtand a fraudulentinjustice and fraud actedpromote

(1) Brooksin this conclusion:following findings reachingmade the
to LBI out ofpayto and LBIpromise LaMontagnebreached an express

(2) payto LBI30,1997 promisemade thethe loan BrooksApril proceeds;
interferinglienmechanic’s orLaMontagne filingin to from astoporder
LBIloan; (3) to whenpromise payknew that thewith the Brooks

LaMontagnecauseby Attorney Clearyand wouldconfirmed documented
loan; (4) hadBrooksto not file a mechanic’s lien or interfere with the bank

LBI; (5) histo Brooks breachedpayof thehonoring promiseno intention
cause; (6) forclaimed reasonsgoodLBI Brooks’payto withoutpromise

and raised in baddisingenuousthe LBI werebreaching paytopromise
(7) Brooks, receivedfaith; family, family-controlledor his businessand his

findings,The evidence thesesupportsmost or all of the loan proceeds.
ruling.the trial court’sin turn are sufficient to sustainwhich

awardedargue improperlythe the trial courtFinally, defendants that
plaintiffThe arguesfees Brooks and theattorney’s against partnership.

Assuming this issue isappeal.that issue not forpreservedthis was
review, the trial court’s award ofupholdfor wepreserved appellate

attorney’s fees.

anattorney’sthe award of fees underWe review trial court’s
standard, deference to the trialgivingunsustainable exercise of discretion

(1998);Naess, 172,143 175 State v.decision. See v. N.H.court’s Glick cf.
(2001)Lambert, of295, (explaining147 296 unsustainable exerciseN.H.

standard). To must havereversible on “the discretionappeal,discretion be
clearlyor to an extentclearlybeen exercised reasons untenablefor

the If there is someprejudice objecting party.unreasonable to the of
determination, upholdwe it.”in the record for the trial court’s willsupport

omitted).Glick, 143 at 175 (quotationN.H.
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“An of attorney’s groundedaward fees ... must upon statutorybe
authorization, an agreement between the anparties, or established
exception ruleto the that each is for herparty responsible paying his or

Checovich, 271, 278 (1994)own counsel fees.” v.Clipper 138 N.H.Affiliates
omitted).(quotation and brackets One exception to this rule includes

situations litigation unnecessarily“where is instituted or prolonged
vexatious,through a party’s oppressive, arbitrary, or faithcapricious, bad

omitted).conduct.” Id. (quotation Another “whereexception exists a party
litigatemust an whose isagainst opponent position patently unreasonable.

A commenced,claim is whenpatently unreasonable it is prolonged,
required or defended without any reasonable basis in the facts provable by
evidence, is,or claimany reasonable in the law as it or as it might arguably

Glick, omitted).be held to be.” N.H. at (quotation143 175

Here, the trial court found that the reasons at byasserted trial
Brooks for payingnot LBI were in“disingenuous and raised bad faith.”
Furthermore, the court found that Brooks’ foralleged reasons not paying

areLBI “not a basis for not honoring his thepromise” because reasons
prior promise payarose to the to out of the proceeds of the loan and were

asserted after LBI on promise.relied Brooks’ Finally, partnership,the
which work,contracted with LBI fororiginally the construction failed to

LBIpay completionthe of thedespite contract work and latera
arbitration in ofaward favor LBI. This has required pursueLBI to further

thelitigation, which haspartnership anydefended “without reasonable
basis in the ...facts or claim inany reasonable the law.” Id. Because there
is some insupport determination,the record for the trial court’s we uphold
the award attorney’sof fees. See id.

brief,In their the defendants assert several other grounds challenging
the trial award attorney’s however,court’s of fees. grounds,These were
not raised in the appealdefendants’ notice of areand therefore Seewaived.

BellamyCricklewood on the Condo. Assoc. v. on BellamyCricklewood the
Trust, 733, (2002).147N.H. 739

Affirmed.

Brock, C.J., Dalianis, JJ.,and Nadeau and concurred.


