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he hepayment disability compensationthat is entitled to of for weeks that
already paid disability compensation.”has been

Reversed and remanded.

Brock, C.J., Broderick, Duggan, JJ.,and Dalianis and concurred.
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(.DoreenNourie, P.A., brief),& on theWiggin of Manchester F. Connor
for the petitioner.

se, no brief.Pfeuffer, proGlenn submitted

Brock, Pfeuffer,petitioner,C.J. The Joanne the order of theappeals
(Smukler, J.) her theSuperior denying modify custodyCourt motion to

Pfeuffer,with to permitschedule she shares the Glenn herrespondent,
minorrelocation to South Carolina with their son. We affirm.

divorce,The relevant facts Since their 1997 the partiesfollow. have
physical custody agreedshared and of their son. The that thelegal parties

ofrespondent custody everywould have their son on otherphysical
afternoon,weekend, andevery other weekWednesday every during

times,vacations. parties agreedsummer school The that at all other the
petitioner custody son,have of forphysical exceptwould their certain

and The modified thisholidays, birthdays school vacations. court custodial
in 2001 the time onby extending respondent’sschedule custodial the

weekends.
2001,In petitionerthe moved to the custodial toAugust modify schedule

Carolina,permit recentlyher to relocate to South where she had found
work, her. Theparties’and to take the son with has a horse farmpetitioner
in soughtLaconia. She work elsewhere because she could no longer

alternatives,farm Afteroperate the horse theprofitably. exploring
petitioner joblocated a full-time horse trainer in South Carolina. The

torespondent objected permitthe custodial schedule to themodifying
petitioner to take their son to South Carolina.

(GAL)a ad litemappointedThe court who submitted aguardian
in which that be inreport opineddetailed she relocation would not the best
parties’interests of the son. To determine whether relocation would serve

interests,the each setanalyzedson’s best the GAL of the factors we forth
(2000).DuBuc,in 145 169Tomasko v. N.H.

abilityThe concluded that relocation would the ofimpairGAL both
inparties to maintain their active involvement their son’s life:

activelycurrent custodial schedule allows each to beparent[T]he
sonj’s life____[Thein and[theirinvolved school recreational son]

loves, and both in order to have theenjoys, parentsneeds
balanced, full life he the ofenjoys____At age eight,that he
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needs to see both He does not likeapparently parents frequently.
time____to from either for a ofaway parent significant lengthbe

from either or his mother for an extendedBeing away his father
of be difficult for currentperiod ready[him]....time would The

and of each in life offeravailability consistency parent [him][his]
his toopportunity healthy growth.best continue his

The GAL also observed that due to the betweendistance New
Carolina,and South ofHampshire transportation, especiallythe cost for

respondent,the be prohibitive.”“would She noted as well that the
visitation scheduleproposed “would not allow to maintainrespondent][the

existingthe of thequality relationship he has with While the[his son].”
GAL theacknowledged petitioner’sthat financial situation would require
the to ifparties’ changeson schools even he remained in New Hampshire,
the GAL tocontinued be unconvinced that his educational opportunities

greaterwould be in South Carolina inthan New “To move himHampshire.
to South Carolina ... onlywould further increase learninghis current
difficulties,” found. Accordingly,she the GAL thatopined the son’s best
interests “lie in inremaining Hampshirehis New parentswhere both can
maintain their ongoing with him.”relationships

aFollowing hearing at which the parties agreed governedto be theby
factors,Tomasko the court andincorporated agreed with the reportGAL’s

and “thorough analysis” of each Tomasko factor. that some ofNoting the
relocation,Tomasko factors favored the petitioner’s not,while others did

the court ruled that the“[w]hen factors are togetherexamined ... in the
context of theanswering question of what would inbe best[the son]’s
interest, they strongly weigh against proposedthe relocation.” Although
the GAL detail,discussed each of the Tomasko in thefactors court
discussed oneonly factor—the effect of the move on the respondent’s
relationship with his son.

The sole issue for our review whetheris the trial court appropriately
balanced the Tomasko factors. We review the trial court’s analysis under
our Tomasko,unsustainable exercise of discretion standard. See 145 N.H.

172; Lambert, (2001)at 295,State v. 147 N.H. 296 (explainingcf.
standard).unsustainable exercise of discretion “This means that we review

only whether the record objectiveestablishes an basis sufficient to sustain
the judgmentdiscretionary Smith,made.” In the Matter &of Lockaby 148

462, (2002) omitted).N.H. 465 (quotation

Tomasko,In we used the analytical framework set forth in Ireland v.
Ireland, (Conn. 1998).717 framework,A.2d 676 Under this the custodial
parent seeking to relocate has the initial burden of demonstrating, by a
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evidence, a legitimatethat the relocation is forof thepreponderance
Tomasko, atin of that 145 N.H.light purpose.and is reasonablepurpose

burden, thepnmahas met thisparent171. Once the custodial facie
byto a ofparent prove, preponderanceto the noncustodialburden shifts

172;atevidence, is not in the child’s best interests. Id.relocatingthe that
(effective2002) 7,2002).458:23-a, IV, JulyV (Supp.see also RSA

Thisher burden is not at issue.primathe metpetitionerWhether facie
thetrial court concluded thatproperlywhether theappeal onlyconcerns

in the child’sthe relocation was notshowingmet his burden ofrespondent
interests.best

interests,Tomasko, the child’s the courtto determine bestUnder
(2)move;(1) or theseeking opposingeach reasons forparent’sexamines:

(3) thethe child and the parents;betweenrelationshipsthe of thequality
of the child’s future contactqualitythe andquantityof the move onimpact

(4) parent’sto which the custodialdegreetheparent;with the noncustodial
andeconomically, emotionallymaychild’s life be enhancedand

(5)move; relationshipthefeasibility preservingthe ofeducationally by the
child suitable visitationthroughandparentbetween the noncustodial

(6) from continued or exacerbatednegative impactarrangements; any
(7) onmaythe effect that the move havethe andhostility parents;between

Tomasko, at 172.145N.H.familyextended relations.
Id. atdispositive.factors be to bemay presumedNo one of the above

a of abearing uponfactors determination173.Nor are these the exclusive
Tomasko, courts toencouragedIn weinterests. See id.child’s best

to all factorsgive appropriatefactors andconsider additional suitable
weight. Id.

errorlegalthat the trial court committedarguesThe firstpetitioner
concerned theundue That factoremphasis.one Tomasko factorby giving

future contact with theuponhave the son’sthe relocation wouldimpact
analysis.the court’soversimplifiesrespondent. argumentThis

factor, interpretTomasko we do notonlythe court discussed oneWhile
Thethat factor to the exclusion of all others.uponthe court relyingthis as

and whichreport analysis,the GAL’sincorporatedcourt specifically
clearfactors. Its order makesall of the Tomaskothoroughly discussed

interests, thenotwas the child’s bestguidingthat its principle
&See In the Matter Nelsonentirely appropriate.respondent’s. This was of

(2003). of the545, rightsthe respective547 “WhileHorsley, 149 N.H.
factorssignificantare unquestionablyparentscustodial and noncustodial

thatconsidered, and needs of the childrenrightsit is thethat must be
ofare innocent victimsweight, theythe sincegreatestmust be accorded
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their toparents’ decision divorce and are the least to theequipped handle
stresses of the changing family situation.” v. 665 N.E.2dTropea Tropea,

(N.Y. 1996)(citation145, 150 omitted).

The nextpetitioner argues that the record not thesupportdoes trial
court’s conclusion that relocation would substantially interfere with the
respondent’s with Werelationship disagree.his son.

The GAL found that there questionwas “no that a move to South
Carolina drasticallywould thechange relationship that with[the child] has
his father.” As she explained:

is to seeing week,[The son] used his father every frequently at
school, each Wednesday, and otherevery weekend for at least

summer,three nights. During the parents[he] sees both equally
every other week____Although the move mightto South Carolina
significantly improve petitioner’s ability[the economic to provide

child],for it would thedestroy[the close and fun loving
relationship that enjoys respondent].[he] with [the

Tomasko,As in there was evidence that respondentthe was very
Tomasko,involved in his son’s life. 145N.H. at 173.The GAL forreported,

instance, that in visitation,addition to scheduled the respondent
participated in everyalmost school field trip and camefrequently to his
son’s school during the to shareday recess with him. The GAL noted also
that the respondent organized school,a soccer team for the and
volunteered to thebe soccer coach and the supervisor of a skiing program
for the students.

record,Based upon this we hold that the trial court’s conclusion that
relocation would substantially interfere with the respondent’s relationship
with his son was a sustainable exercise of discretion.

We are unpersuaded theby petitioner’s attempts to liken this case to In
the case,Matter &Lockaby Smith. In that there were no specificof
findings to explain why the proposed new visitation schedule would not be
as conducive to the children’s relationship with their father as the old
visitation Smith,schedule. Lockaby & 148 By contrast,N.H. at 468. the
GAL in this case specifically found that the relocationproposed and
changed visitation schedule “would destroy the close and lovingfun
relationship” between the respondent Tomasko,and his son. See 145 N.H.
at 173.

The petitioner asserts that the court toerroneously requirefailed the
respondent to show “that the reduction or inchange visitation due to the
relocation is of such a degree that the parent-child relationship cannot be
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was toHis burdenrespondent’sthe burden.maintained.” This was not
at 172.interests. See id.not in the son’s bestthat relocation would beshow

erroneously weighedthat the trial courtarguesnextpetitionerThe
trial court shouldcontends that theShetogether.the Tomasko factors

tothe extentin isolation and determinedeach factorhave considered
trial court’s decision tofind no error in therelocation. Wewhich it favored

thatthey showto determine whetherfactors as a wholetheweigh
mandate thatdoes notinterests. Tomaskowas in the child’sbestrelocation
See Azia v.separately.andindividuallyfactorconsider eacha court

2001).(Conn.992, 1000Dilascia, App. Ct.780A.2d
neutral orfactor is eitherthat each TomaskoarguespetitionerThe

and, balance, them supporton all ofrelocateher decision tosupports
case,if, in this thethe trial court asWe will affirmdisagree.relocation. We

discretionarythesufficient to sustainan basisobjectiverecord establishes
Smith, the GAL’s148 N.H. at 465. GivenLockabySee &made.judgment
relied, conclusionwe hold that the court’sthe trial courtwhichreport upon

interests was a sustainablein the son’s bestthat relocation was not
exercise of discretion.

Affirmed.

JJ.,Duggan,Nadeau, and concurred.Broderick, Dalianis
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