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sepro briefsupplementalfile atopermissionreceivedThe defendant
Heappeal.notice ofthethat were raised inissuesadditionaladdressing
notany issueshowever, waivedbrief, and thereforeto file a seprofailed

counsel.by appellateaddressed

Affirmed.

Duggan, JJ., concurred.Broderick, andBrock, C.J., Nadeauand

Hillsborough-southern judicial district
2002-694No.

HampshireThe State of New

v.

R. MacDonaldDavid

11, 2003SeptemberArgued:
10, 2003Opinion Issued: November

(Nicholas Cort,Heed, attorneyassistantattorney generalW.Peter
State.orally),on the and for thebriefgeneral,

(Kent onGoldsmith, L.L.P., M. Barker the briefof NashuaBarker &
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MacDonald, after adefendant, was convictedDUGGAN, The David R.J.
J.) homicide, RSAnegligentof see(Galway,Courtjury Superiortrial in

accident, see RSA 264:252002), of an630:3,1 leavingand the scene(Supp.
the trial court’s2002). on is whetherappealThe sole issue raised(Supp.

deliberationsjury duringto the itsfailure to send an exhibitinadvertent
of theequal protectionto due andrights processthe defendant’sviolated

law. We affirm.
arose out of anchargesfacts. ThefollowingthesupportsThe record

and6, 2000, OngeClint St.when the defendant sawAugustincident on
MacDonald, ex-wife, to ride St.preparingthe defendant’sCarrieann



Onge’s motorcycle. After an ofexchange unpleasantries between the
defendant ex-wife,and his the defendant away.drove St. Onge and Ms.
MacDonald then departed on the motorcycle along Mammoth Road in
Pelham. Shortly thereafter, the defendant drove üp behind them'in close

Topursuit. defendant,evade the St. Onge took a leftsharp onto Marsh
Road. The followed,defendant coming within a car length of the
motorcycle. farther,About a half-mile with the behind,defendant still closé
St. Onge came to a sharp curve in the road. Fearful that the defendant
would collide behind,with him from St. Onge did not brake. Both he and
Ms. MacDonald were thrown from the motorcycle. Ms. MacDonald died as
a result of her injuries. The defendant did not stop at the scene theof
accident.

During trial,direct examination at St. Onge used a crude diagram of the
(Exhibit 19)intersection of Mammoth and Marsh Roads to theexplain

positionsrelative of the car and motorcycle. aUsing small model car and
motorcycle, St. Onge showed how he went left around the corner and how
the defendant cut in front of him so that the defendant’s car was in“closing
on the side of the cross-examination,Onbike[.]” the defense used Exhibit
19 to suggest that the left-hand hairpin that,turn was so sharp if theeven
defendant had stayed behind St. Onge turn,in themaking St. Onge might
have thethought defendant tryingwas to cut him off. St. Onge answered
that the defendant crossed the center line and came directly at the side of
the motorcycle.

days trial,Three after the the trial judge 19,learned that Exhibit which
easel,had been drawn on an had been left on the easel and not intosent

jurythe room along with the other exhibits. The defendant moved to set
aside the verdict and for a new trial. The court held a hearing and denied
the order,motions. In its the court said:

Exhibit 19 was a very sketchrough of the intersection of
Roads;Mammoth and Marsh at least a half mile before the scene

crash,of the and jurywhich the saw on the view. It was used as a
theprop by State to let St. Onge aplace miniature car and a

miniature motorcycle on it to demonstrate the location and
direction of the vehicles at the intersection. The miniature
vehicles were not marked as exhibits or provided to the jury.
There are no markings on Exhibit 19 besides Mammoth and

Roads,Marsh and the location of a Therestop sign. was
testimony regarding intersection,the activities in the but the
Exhibit itself shows nothing, and adds nothing.
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se rule that dueperus to aurges adoptOn the defendantappeal,
erroneously excludeda new an exhibit istrial wheneverprocess requires

alternative, he that the error in thisarguesInfrom deliberations. thejury
that,arguesheFinally,him.prejudicednot harmless andcase was

new trial ancounty granted a injudgeanother in anotherbecause
not toit that an exhibit had been sentcase when was discoveredunrelated

addressof law. We eachprotectionthe he was denied thejury, equal
argument in turn.

givencourt to be thejuryin the for thepractice superiorIt is common
DOUGLAS,C.during deliberations. See generallyfor use theirexhibits

Hampshire 2000).(4th§1.6, ed. We areat 4-8Evidence ManualNew
however, from aaware, dissenting opinionof no other than oneauthority,

(Ala. 1992)certiorari, Kolmetz, 2d 396see 600 So.partedenial of Ex
J., processthat duedissenting), to the(Kennedy, support proposition

submitted to arightan to have all admitted evidenceincludes absolute
in givingan inadvertent errorjury its deliberations and that evenduring

the trial.requiresall exhibits a newjury
in deciding“The trial has discretionjudgeThe settled rule is that: wide

thebrought juryare to be into roomwhich items admitted into evidence
286,147 N.H. 291Hosp.,v. Frisbie Mem’lduring Hodgdondeliberations.”

(2001).
addition, exhibits make it ormay impossibleIn the nature of some

Nonetheless, expectationhave the examine them. the ofimprudent juryto
gothe into will intois that all exhibits admitted evidence eitherlitigants

deliberations,the room at the outset of or be made available to thejury
jury recognized,for deliberations. As the trial theinspection during judge

to in thisjuryfailure the exhibit to the caseprovideinadvertent
constituted error.

case,In the context of a we have held that if there is error incivil
exhibit, anyto whetherallowing jurythe see an we must determine error

id. at no aapplywas harmless. 292. We see reason not to harmlessCf.
erroneouslyin a criminal case ananalysiserror when exhibit is excluded

Moreover, approachfrom deliberations. this is consistent withjury cases
See, State, 389,in other Kolmetz v. 600 So. 2d 391-92jurisdictions. e.g.,

(Ala. 1991); (D.C.States, 928, 929Williams v. United 665App.Crim. A.2d
Lamure, 1070, (N.M.1995); 1077 App. 1992),State v. 846 P.2d cert.Ct.

(N.M. 1993); 798, (Vt.denied, 845 P.2d 814 State v. 546 A.2dBuckley, 799
1988). reject perWe thus the defendant’s invitation to a se rule ofadopt
reversal.
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alternative,In the the defendant the notargues that error was harmless
and prejudiced bythat he was the of juryexclusion Exhibit 19 from
deliberations. The State has the burden of that in theproving error course
of a trial beyondcriminal is harmless a reasonable doubt. State v.

(1997).Thibedau, 325,N.H.142 329 “In errordetermining that an was
harmless, consider, alia,we inter whether the evidence was cumulative or

Dorval, 455, 457(1999).144inconsequential.” State v. N.H.

Rather,drawingExhibit 19 was not a of the crash scene. it was a
sketch of an intersection a half-mile from the ofaway scene the fatal

Moreover, view,accident. the the was aduring jury taken on bus that
followed Ongethe route that St. and the defendant had taken. Another
exhibit, Pelham,a of the town of contained anmap depictionaccurate of

trial,the When 19intersection. Exhibit was used at St. usedOnge models
of a car motorcycleand to demonstrate what athappened that

Thus,intersection. notThe models were introduced into even ifevidence.
deliberations,the jury duringhad Exhibit 19 it is difficult to see what

value it havewould been to them. Accordingly, because the exhibit was
id.,“cumulative or its exclusion frominconsequential,” deliberations was

a inbeyondharmless doubt and no way prejudicedreasonable the
defendant.

outFinally, the defendant that while his trial inpoints proceedingwas
Nashua, judgea trial in Belknap County Court learned after aSuperior

inguilty verdict an unrelated habitual offender case that certain
documents, exhibits,which were had not sent jurybeen into the during

set guiltydeliberations and aside the verdict. The arguesdefendant that
the trial judge’s failure to rule theconsistently County judgewith Belknap
and set aside the verdict in case equal protectionhis denied him of the law.
This novel finds inconstitutional claim no our law and wesupport case

(1985) (“Noreject Nadeau, 120, 124it. v. N.H.State 126 rule or case inCf.
this State a second to ajudge previous judge’s ruling.”).binds trial []

Affirmed.

Brock, C.J., Broderick,and Dalianis, JJ.,Nadeau and concurred.


